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ASSIGNED COMMISSIONER AND ADMINISTRATIVE LAW JUDGE’S RULING GRANTING REQUEST FOR A TEMPORARY RESTRAINING ORDER

Summary

This ruling grants Complainants Lynn R. and Roma Buehler, et al.’s (Complainants) request for a temporary restraining order (TRO) requiring Burlington Northern & Santa Fe Railway (BNSF) to remove all barricades, gates, fences and padlocks it erected across the Summit Truck Trail crossing.  BNSF is ordered to refrain from erecting any other obstruction until further order of the California Public Utilities Commission (Commission).

This ruling also orders Complainants and BNSF to appear at an evidentiary hearing on March 21, 2001, to present evidence, including prepared testimony, on the complaint for a preliminary and permanent injunction.

Background

On January 4, 2001, four days before tendering this complaint, Complainants sent a letter to Chief Administrative Law Judge Lynn Carew requesting a TRO requiring Burlington Northern & Santa Fe Railway (BNSF) to remove the barricade which it placed across the Summit Truck Trail or, in the alternative, an expedited hearing.  The City of Hesperia Fire Protection District sent a letter on January 19, 2001 requesting that the Commission consider the reason behind the installation of the barricade, giving consideration to the lives and property of Hesperia, Oak Hills and Summit Valley residents.  Complainants supplemented their January 4 letter on January 26, 2001, to report a problem the County Fire Department had with unlocking the padlock installed by BNSF in responding to a medical emergency on January 25, 2001.  On February 9, 2001, BNSF responded to complainants’ request for a TRO and requested that the Commission deny the TRO.

Request For A Temporary Restraining Order

Complainants seek ex parte issuance of a TRO compelling BNSF to remove the barricades it erected across the Summit Truck Trail.  A TRO prevents the actions of a party from causing irreparable harm to another party, pending a hearing on a preliminary injunction.  A TRO has the same force and effect as a preliminary injunction, and remains in effect until an order can be issued granting or denying a request for a preliminary injunction.  The Commission requires TRO requests to meet four criteria: 1) likelihood of prevailing on the merits; 2) irreparable injury; 3) no substantial harm to other interested persons; and 4) not contrary to the public interest.  (Westcom Long Distance, Inc. v. Pacific Bell (1994) D.94-04-082, 54 CPUC 2d 244.)

Likelihood of Prevailing on the Merits

Complainants must show they are likely to prevail in obtaining a permanent injunction against BNSF requiring it to remove the barricades it erected across the Summit Truck Trail.  They must allege sufficient facts to show, if uncontroverted, the right to relief on at least one of the grounds urged.  Complainants assert they are likely to prevail because there is a previous judgment that Summit Truck Trail is a public roadway and extensive evidence of continuous public use of the roadway since at least 1948.  Complainants were plaintiffs/respondents who successfully obtained a judicial determination that Summit Truck Trail was a public road.  (Oak Hills Property Owners Association, Inc. v. Gary T. Sanderson, California Court of Appeal, Fourth District, Division Two, E015845 (filed January 24, 1997: unpublished opinion).)
  Complainants allege that BNSF erected barricades across the Summit Truck Trail roadway, without any authority or notice.

BNSF responds that property held by a public service corporation and dedicated to public use, such as a railroad right of way, is immune from acquisition by prescription.  BNSF relies on Southern Pacific Co. v. Hyatt (1901) 132 Cal. 240, and Civil Code Section 1007.  BNSF asserts that the determination that Summit Truck Trail was a public road does not apply to BNSF, because it was not a party to the proceeding and the case was decided under Civil Code Section 1009 and the common law Gion rule.

BNSF also asserts the Summit Truck Trail crossing is a private crossing and notes that to date neither the Commission nor Commission staff has recognized the Summit Truck Trail crossing as a public crossing.  BNSF claims it did not need to seek authorization of the Commission to close the Summit Truck Trail crossing but states that it did seek the advice of Commission staff concerning the closure.  BNSF attaches a May 8, 1995, letter from Raymond Toohey in the Commission’s Safety and Enforcement Division (now Rail Safety and Carriers Division) to The Atchison, Topeka and Santa Fe Railway (AT&SF, now part of BNSF).  This letter refers to discussions among Commission staff and AT&SF and letters from San Bernardino County Transportation/Flood Control Department—County Surveyor and AT&SF concerning AT&SF’s proposal to close Post Office Road near the at-grade private crossing of Mile Post 55.8.  The specific proposal is contained in the AT&SF letter, which is not attached, and Commission staff responds that AT&SF should install signs as well as either barricades or padlocked gates.

The Commission has exclusive power to alter, relocate, or abolish by physical closing any crossing of a public road by a railroad.  (Public Utilities Code Section 1202(a)&(b).)  The Commission has the authority to determine the necessity for any private crossing and the place, manner, and conditions under which the crossing shall be constructed and maintained.  (Public Utilities Code Section 7537.)  Under the cited statutes, the Commission’s authority permits it to decide whether the Summit Truck Trail crossing be reopened or remain closed, regardless of whether the Summit Truck Trail is a public road or a private crossing.

BNSF notes the Commission staff has treated the Summit Truck Trail as a private crossing.  The Commission does not favor controversial closures of necessary private crossings without notice to affected landowners and to the Commission.  (Tim Selby v. Union Pacific Railroad (2000) D.00-02-035, 2000 CPUC LEXIS 49.)  Although Complainants are not landlocked for purposes of ordinary ingress and egress, they appear to effectively be landlocked for purposes of emergency response.  BNSF did not notify affected landowners of the closure and told the County Fire Department of the need to obtain padlocks for access once the crossing was closed.  The discussions with Commission staff occurred almost six years ago, it is not clear that Post Office Road and the Summit Truck Trail are the same crossing, and BNSF does not explain why no action was taken until the crossing was closed on November 1, 2000.  There is no indication that Commission staff had any input from the County Fire Department or affected landowners when it responded to AT&SF’s proposal six years ago or knew anything about emergency response concerns.  Complainants’ request for a TRO indicates that this closure was controversial and without notice to affected landowners and emergency response personnel.

Where crossings are part of a publicly used road, the crossing is public.  (Re Southern Pacific Transportation Company, D.82933, 76 CPUC 723, 729-730.)  Complainants’ request contains factual information supporting their claim that the Summit Truck Trail is a public road.  Commission staff’s reference to the crossing as a private crossing in the 1995 letter does not constitute an official determination that the Summit Truck Trail is a private road.

Complainants have presented sufficient facts to conclude they are likely to prevail on these facts in seeking injunctive relief to remove the barricades.  This finding does not prejudge the likelihood of whether Complainants will prevail on any other allegation raised in their complaint.

Irreparable Harm

Complainants must demonstrate that they will suffer irreparable injury without the TRO.  Complainants claim that the present health, safety and welfare of Complainants and the general public has been negatively affected by BNSF erecting barricades at the Summit Truck Trail.  Complainants allege that access to them by safety personnel and equipment has been blocked.  They provide a letter from the County of San Bernardino Fire Department Battalion Chief noting that BNSF gave emergency personnel permission to obtain combination locks, such combination locks were installed, and emergency response time has been delayed by 5 to 7 minutes when the installed combination locks work properly.  The Battalion Chief further states that emergency response vehicles must use chain cutters if the combination locks fail to work.  The Battalion Chief describes his efforts to locate an alternate crossing after BNSF installed the barricade and his conclusion that alternatives were not possible because of the steepness and rough condition of one road and the poorly maintained work crossing and area along the tracks.  Complainants’ supplemental letter notes that County Fire Department paramedic personnel were delayed over 7 minutes when the padlocks were frozen and chain cutters failed during a January 25th emergency response.  The County Fire Department only was able to cross at the barricade with the assistance of BNSF security personnel.

BNSF responds that it has now provided its security guard with a pager furnished by the County Fire Department and has instructed the security guard to open the gates immediately upon receiving a page to ensure emergency access.

The safety of residents and their property is at risk following the installation by BNSF of barricades at the Summit Truck Trail crossing.  The provision for combination locks provided and installed by emergency personnel was insufficient to mitigate the risk to residents and their property.  The new paging system is untested.  Complainants have shown that irreparable harm would result from keeping the barricade in place.

No Substantial Harm to Parties

Complainants must show that no interested party will suffer any substantial harm if the TRO is granted.  Complainants state that the only reason BNSF has advanced for the barricade is that a fatality accident occurred at the Summit Truck Trail crossing in 1993.  Complainants also assert litigation arising out of the accident was settled 2 or 3 years ago, and BNSF has not advanced an urgent or emergency basis for the decision.  BNSF does not assert that it will be harmed by removal of the barricade.  However, there is financial risk for BNSF in reopening the Summit Truck Trail crossing without safety measures in place.  On balance, since BNSF did not close the crossing immediately after the fatality accident, but instead waited seven years, there is no greater harm in reopening the crossing now than BNSF faced in the past seven years.  Complainants have shown there would be no substantial harm to BNSF in reopening the crossing.

Public Interest

Complainants must show that the public interest will not be harmed by an order compelling BNSF to remove the barricades.  Complainants allege there has been one fatality accident in the 100+ years of the crossing.  BNSF relies on Commission staff’s findings concerning the speed (50-55 MPH) and frequency of trains (58 trains daily, currently 79) to assert that public safety favors closure of this crossing.  

Commission staff notes that it is charged with increasing safety at all at-grade railroad crossings and has adopted a widely endorsed policy calling for a safety program to eliminate railroad grade crossings and upgrade present grade crossing warning devices.  Although there is risk to the public from an uncontrolled crossing at the Summit Truck Trail, on the facts presented that risk is outweighed by the continued risk of delayed emergency response due to the closure.  Complainants have shown on the facts presented that removing the barricades will not harm the public interest, but we note the Commission has full authority to require safety devices and apportion the costs of their installation.

Petition to Intervene

The County of San Bernardino filed a Joinder in Complaint on February 2, 2001.  Rule 53 of the Commission’s Rules of Practice and Procedure permit written petitions to intervene and become a party in complaint proceedings when petitioner has stated its position and interest and whether petitioner is in support of or in opposition to the relief sought.  The County of San Bernardino has met the requirements of Rule 53 and its petition to intervene will be granted.

Conclusion

Complainants have satisfied the four criteria required for the issuance of a TRO, as discussed above.  BNSF is enjoined to remove the barricades, gates, fences and padlocks erected at the Summit Truck Trail crossing.  BNSF is further enjoined from erecting any other obstruction at the Summit Truck Trail crossing.  An evidentiary hearing is set for March 21, 2001, for parties to present evidence, including prepared testimony, on the complaint for a preliminary and permanent injunction.  Parties are encouraged to meet and confer in advance of the hearing.  Parties shall submit concurrent prepared testimony on March 9, 2001. 

IT IS RULED that Complainants Lynn R. and Roma Buehler et al.’s request for a TRO is granted as clarified below.

Burlington Northern & Santa Fe Railway shall remove the barricades, gates, fences and padlocks it erected on November 1, 2000, closing the Summit Truck Trail Crossing.

BNSF shall not obstruct the Summit Truck Trail in any other manner.

Complainants and BNSF shall appear for a hearing on Complainants’ complaint for a preliminary and permanent injunction on March 21, 2001 at 1:00 p.m. at the City of San Bernardino Council Chambers, 300 North “D” Street, San Bernardino, California.

The County of San Bernardino’s petition to intervene is granted.

Paragraphs 1 and 2 of this ruling are effective until further order of the Commission.

Dated February 27, 2001, at San Francisco, California.

/s/ HENRY M. DUQUE

/s/  JANICE GRAU

Henry M. Duque

Assigned Commissioner

Janice Grau

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Assigned Commissioner and Administrative Law Judge’s Ruling Granting Request for a Temporary Restraining Order on all parties of record in this proceeding or their attorneys of record.

Dated February 27, 2001, at San Francisco, California.

/s/  GABY L. SUSANTO

Gaby L. Susanto

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities. To verify that a particular location is accessible, call: Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074 or TDD# (415) 703-2032 five working days in advance of the event.

� Katherine and Garnett Van Natta and John T. and Clyveen R. Terry were individual plaintiffs/respondents to the court action and are complainants here.  Roy Jones was a defendant to the court action and is a complainant here.  BNSF asserts it was not a party to that action and it does not appear to have been involved.  The action was brought to quiet title to a portion of an unimproved dirt roadway known as the Summit Truck Trail.  The Court’s Opinion discusses the evidence presented in a motion for summary judgment that the United States Forest Service maintained the Summit Truck Trail from at least 1934 to 1985, the Automobile Club of Southern California depicted the trail on its maps as an unimproved roadway from at least 1948 to 1967, that the California Department of Forestry maintained the trail for fire access from at least 1966 to the present, that the San Bernardino County Board of Supervisors identified the trail in 1989 as a road to be paved as a collector street and as an important regional transportation corridor, and that vehicular traffic had used the trail throughout these time periods without restriction or objection.


� The Gion rule requires that where a public right is claimed there need not be a showing of use which is adverse to the owner’s interests, other than public use for the prescriptive period in the belief that there was a public right to do so, without interference or objection.  Gion was abrogated prospectively only by Civil Code Section 1009.
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