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Joint Application of SOUTHERN CALIFORNIA WATER COMPANY (U 133 W) and PEERLESS WATR COMPANY (U 335 W) for Approval of a Plan of Merger of Southern California Water Company and Peerless Water Company.


Application 00-05-043

ASSIGNED COMMISSIONER AND ADMINISTRATIVE LAW JUDGE’S RULING RE PENDING MOTIONS AND JOINT-COMMENTS REQUESTING HEARING ON PROPOSED SETTLEMENT AGREEMENT

This ruling confirms the oral ruling on the Cities of Lakewood and Bellflower’s motions to submit additional written testimony and renders moot the request for a two-week continuance of the hearing scheduled for January 16, 2001.  These matters were resolved at the start of the scheduled hearing on January 16th.  This hearing was continued until a date to be set in the future.  

Second, this ruling addresses the opposing comments on the proposed settlement agreement requesting a hearing on that agreement.  

In summary, we conclude that a hearing will be held on the material issues raised by the opponents to the proposed settlement agreement (agreement).  We herein set a revised schedule for this proceeding to accommodate a hearing on the agreement.

Motion to Submit Additional Testimony With Request For A Continuance

On January 9, 2001 Lakewood requested in writing and Bellflower filed a motion to submit additional written testimony of a newly hired expert, M. Kabirr Faal, attaching his testimony to the motion.  Bellflower also requested a two‑week continuance of the hearing scheduled for January 16th to allow the applicant’s time to respond to this late testimony. 

In their response to the motion, the applicants, Peerless Water Company (Peerless) and Southern California Water Company (SCWC) declared that they had reached a settlement of all issues with the Commission Office of Ratepayer Advocates (ORA), would soon file a motion to approve their proposed settlement agreement and that the hearing should be vacated.

At the time for the hearing on January 16th, rather than embark upon hearings of the entire application, including protests by staff and the Cities of Lakewood, Paramount and Bellflower (Cities), the hearing was cancelled to allow interested parties time to review and comment on the proposed settlement.  The supplemental testimony was received and held in abeyance until after parties filed comments on the proposed settlement.  Thus, the requests for a continuance are moot.

The Settlement Agreement

On January 29, 2001, Peerless, SCWC and ORA (settling parties) filed a motion to approve their proposed settlement agreement.  They contend that they have agreed on a resolution of all issues. 

The settling parties agree that applicants should be authorized to merge their operations as proposed in the application and record the purchase price “pursuant to the Uniform System of Accounts (USOA) prescribed by the Commission.”  (The settling parties do not further explain these terms.) 

In adjustments to the application, the settling parties also agree that:  

1. Peerless’ customer rates will be frozen at their current level through 2001; 

2. SCWC may only request recovery for timely improvements with set costs specified in the settlement agreement over the years 2002, 2003 and 2004; 

3. Peerless customers will join SCWC’S Metropolitan District in 2005, rather than 2002;

4. Exclude goodwill and plant contributions from the recording of purchase price; and

5. Record the purchase price, including water rights, pursuant to the USOA prescribed by the Commission.

The settling parties stress that they represent three of the seven parties in this proceeding and are fairly representative of all affected interests.  They contend that no term of the settlement contravenes any statutory provision or any decision of the Commission.  They assert that the settlement together with the record in this proceeding conveys to the Commission sufficient information to permit the Commission to discharge its regulatory obligations with respect to the settling parties and their interests.  

The settling parties contend that the settlement is reasonable in light of the whole record, consistent with applicable law and in the public interest.  They contend Peerless has neither the financial or technical capability to make much needed improvements of water quality and to meet new and projected regulations.  The settling parties assert that SCWC will make the needed improvements at savings to Peerless’ customers compared to the cost if Peerless made the improvements.  The settling parties agree that SCWC possesses the technical, managerial and financial capability to operate and manage Peerless and make the needed improvements. 

Lastly, the settling parties contend that ratepayers in SCWC’s Metropolitan District will benefit from the settlement and merger by acquiring water rights that will allow SCWC to reduce its cost of purchased water.

Opposing Comments Requesting Hearing On The Proposed Settlement Agreement

Rule 51.6 provides that if a settlement is properly contested in whole or in part on any material issue of fact by any party, the Commission will schedule a hearing on the contested issue(s) as soon after the close of the comment period as reasonably possible.  

On February 9, 2001,
 the Cities filed timely Joint-Comments opposing the agreement and requesting hearings on numerous issues, discussed below.  The Cities allege that the agreement is unreasonable, inconsistent with applicable law, contrary to the public interest and fails to consider existing viable alternatives to the merger. 

The Cities request a hearing on the following issues and dispute that they can be resolved in favor of the applicants:

1. Whether the purchase price exceeds the annual cost savings.

2. Whether SCWC’s estimated cost savings of $362,000 in 2004 and $618,000 or $565,000 in 2005 are accurate and offsets the increased revenue requirement by the $329,000 increase in rate base.

3. Whether the estimated cost savings will occur.

4. Whether consolidating Peerless with SCWC’s Metropolitan District by advice letter provides adequate analysis of any cost savings.

5. Whether the rate impact of consolidating Peerless with the Metropolitan District is reasonable or creates an economic hardship for elderly and low to moderate income customers. 

6. Whether failure to connect future rate increases to cost savings creates a disincentive for conservative projections.

7. Whether the accounting treatment for the amount of the purchase price for water rights (approximately $3 million) generates unreasonable profits and earnings to shareholders.

8. Whether the accounting treatment for the purchase price for water rights contravenes Public Utility Code (PU) 2719 (the purpose for approving mergers), PU 2720 (fair market value of a water system), prior Commission decisions (which have not approved a sale for more than $182 of net book value), and PU 451 (reasonableness of rates).

9. Whether the acquisition of land for two wells falls outside the California Environmental Quality Act (CEQA) Category 2 exemption for replacement or reconstruction of existing facilities requiring environmental review per CEQA, or whether these improvements need more detailed explanation.

10. Whether or not there are alternatives to the merger that offer better efficiencies and economies of scale with lower rates.

The Cities also allege that the proposed settlement does not address concerns raised in their direct testimony, including concerns over the elimination of the local customer service office. 

Lastly, the Cities contend the settlement does not evidence any concessions by SCWC.  

On balance, the Cities conclude that the settlement results in enormous economic harm and injury to the ratepayers without any potential public benefit of the merger.  The Cities contend the settlement only authorizes higher profits and earnings to shareholders.

SCWC Response to Opposing Comments

SCWC responds that the material facts are not in dispute and the proposed capital improvements are needed to improve the quality of water and meet anticipated water quality regulations.  SCWC contends that Peerless has no financial or technical ability to make these needed improvements, a fact which SCWC alleges the Cities do not address.   SCWC contends that the Cities err in their assumption that consolidation of Peerless with the Metropolitan District will result in a 28% increase.  SCWC contends that when this consolidation occurs in 2005, the rates of both districts will be the same and Peerless rates will increase about 10-15%. 

SCWC argues that Peerless customers benefit from the merger by infrastructure improvements at a savings over what it would cost Peerless to do.  SCWC contends that the Cities do not dispute these facts and misrepresent the rate increases following the merger, whereas the settlement clearly reimburses the customer only if stated improvements are made.  SCWC contends the Cities miss the point by arguing that there are no guarantees that the ratepayers realize benefits.  SCWC contends that by agreeing now to fixed capital expenses and a fixed 10% annual revenue increase in 2002, 2003 and 2004, it has provided a guarantee that customers receive a financial benefit regardless of whether estimated savings are achieved.  Therefore, the shareholder bears the risk of failing to achieve these savings and the company has a great incentive to achieve the estimated cost savings. 

SCWC concludes that the benefits of the merger are rates lower than if Peerless made improvements and savings from new water rights and net benefits are $4 million over 25 years, rather than the narrow 5-year assessment by the Cities between 2001 and 2005.  SCWC argues that the $6.6 million in capital improvements are not costs caused by the merger.

Regarding water rights, SCWC contends the unused water rights of Peerless are purchased at a reasonable price and have value to SCWC’s customers. The full allocation of water rights is now unusable by Peerless because of groundwater basin contaminants near the source of its wells.  SCWC plans to use these rights from a different location than Peerless to generate savings to all of its customers, since generally pumped water is cheaper than purchased water.  

SCWC contends the water rights were never recorded in Peerless’ rate base and were purchased at a fair market value based upon subsequent similar sales.  These “excess” water rights will now be used in water operations.  SCWC argues that, contrary to the Cities contentions, the sums recorded in rate base represent funds expended by shareholders and are not reimbursed by ratepayers.  However, SCWC contends, an amount of earnings is allowed for the shareholders’ investment.

SCWC contends that PU 2720 does not define “distribution system”, but does not limit rate base only to such a system, and may include water rights.  SCWC argues that under the Cities definition, land is not included in such a system, contrary to Commission ratemaking practices.  Citing Decision 00‑05‑047, Re California Water Service and the Dominguez Water Company Merger, SCWC argues that the Commission found water rights to be a valuable utility asset.

SCWC contends it possesses the technical, managerial and financial capability to improve and operate Peerless and that the settlement agreement meets all requirements and should be adopted.

Discussion

The Cities oppose material facts that go to the heart of the reasonableness, lawfulness and public interest of the merger, which the settlement agreement approves.  Therefore, a hearing on these contested issues must be held and is herein scheduled.  

At the hearing, pursuant to Rule 51.6(a), parties to the proposed settlement must provide one or more witnesses to testify concerning the contested issues and to undergo cross-examination by contesting parties.  Contesting parties may present evidence and testimony on the contested issues.

Telephonic Prehearing Conference 

The material issues in the agreement that the Cities contest appear to be the same matters upon which the settling parties must prevail in order for the Commission to grant the application, namely whether the merger is reasonable, in the public interest, and consistent with existing law.  Thus, we conclude that if the Cities prevail on these issues, not only must the proposed settlement be rejected, but also the application must be denied, based upon the same evidence and without further hearing on the application. 

The parties may address this conclusion in the telephonic prehearing conference scheduled below, as well as relevant matters pertaining to the scheduled hearing. 

IT IS RULED that:

1. NOTICE IS HEREBY GIVEN that a Prehearing Conference by telephone will be held on March 26, 2001 at 11 a.m.  Parties may call the following telephone number to be joined to a conference call:  1-888-606-8406 (confirmation #3483200, reference STAR).

2. NOTICE IS HEREBY GIVEN that a hearing on the contested issues in the proposed settlement agreement, including all issues raised in the Joint‑Comments by the Cities of Lakewood, Paramount and Bellflower, will be held on March 27-29, 2001, commencing at 10 a.m. on the first day, in the Commission Offices at: 320 W. Fourth Street, Suite 500, Hearing Room, Los Angeles, CA 90013.  The telephone number for this office is (213) 576‑7000.  Discovery on these issues is permitted and should be completed on or before March 20, 2001. 

At the hearing, settling parties will provide one or more witnesses to testify concerning the contested issues and to undergo cross-examination by contesting parties.  Contesting parties may present evidence and testimony on the contested issues. 

3. On or before March 20, 2001 all parties will submit to other parties and the assigned ALJ by expedited delivery and regular mail Written Direct Testimony for witnesses who will testify at the hearing.

4. On or before March 23, 2001 all parties will submit to other parties and the assigned ALJ by expedited delivery and regular mail Written Rebuttal Testimony for witnesses who will testify at the hearing.

5. The target date for submission of all evidence is revised to May 15, 2001.

Dated March 13, 2001, at San Francisco, California.

/s/  PATRICIA A. BENNETT

/s/  HENRY M. DUQUE

Patricia A. Bennett

Administrative Law Judge

Henry M. Duque

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail, and by electronic mail, to the parties to which an electronic mail address has been provided, this day served a true copy of the original attached Assigned Commissioner and Administrative Law Judge’s Ruling Re Pending Motions and Joint-Comments Requesting Hearing on Proposed Settlement Agreement on all parties of record in this proceeding or their attorneys of record.

Dated March 13, 2001 at San Francisco, California.

/s/   GABY L. SUSANTO

Gaby L. Susanto

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents.  You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities.  To verify that a particular location is accessible, call:  Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074, TTY 1‑866‑836‑7825 or (415) 703‑5282 at least three working days in advance of the event.

�  Under the Commission’s settlement rules, Rule 51 et seq., after a motion to approve a settlement agreement is filed, other parties have the opportunity to file opposing comments within 30 days and any reply comments may be filed 15 days thereafter.  In this proceeding the parties agreed to shorten these deadlines.
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