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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Application of Southern California Edison Company (E 3338-E) for Authority to Institute a Rate Stabilization Plan with a Rate Increase and End of Rate Freeze Tariffs. 


Application 00-11-038

(Filed November 16, 2000)

Emergency Application of Pacific Gas and Electric Company to Adopt a Rate Stabilization Plan.


Application 00-11-056

(Filed November 22, 2000)

Petition of THE UTILITY REFORM NETWORK for Modification of Resolution E-3527.


Application 00-10-028

(Filed October 17, 2000)

ADMINISTRATIVE LAW JUDGE’S RULING DENYING MOTION OF PACIFIC GAS AND ELECTRIC COMPANY TO COMPEL DISCOVERY RESPONSES FROM THE CALIFORNIA PUBLIC UTILITIES COMMISSION AND THE BARRINGTON WELLESLEY GROUP, INC. 

This ruling is issued in response to two motions filed by Pacific Gas and Electric Company (PG&E) in the above-noted proceeding.  Both motions – the first dated February 14, 2001, and a supplemental motion dated February 27, 2001 – seek to compel the Commission and the Barrington-Wellesley Group, Inc. 

(BWG) to answer questions and furnish documents related to the BWG report that was released on January 30, 2001.  BWG is a consulting firm hired by the Commission to prepare a report on PG&E’s financial condition.

PG&E generally characterizes its questions and data requests as seeking “work papers prepared in connection with the report, as well as drafts of the audit report and other data, including who had input into its final form[,] and communications regarding the auditors’ findings and conclusions between the auditors and the Commission staff and Commissioners, between the auditors and any third parties other than the Commission staff and Commissioners, and between the Commission staff or Commissioners and any such third parties.”  (Supplemental Motion, p. 8.)  The full text of PG&E’s data request is attached hereto as Appendix A.

In both a February 14 letter and at the hearings that began in this matter on February 20, 2001, the Commission’s Energy Division – which was charged with managing BWG during the preparation of the report – has objected to the data requests (and to questions at hearing in the same vein) on the ground that the material sought is protected from disclosure by the “deliberative process” privilege, as articulated in such cases as Times Mirror Co. v. Superior Court, 53 Cal.3d 1325 (1991) and California First Amendment Coalition v. Superior Court, 67 Cal.App.4th 159 (1998).  On March 5, 2001, at the request of the undersigned, the Energy Division filed a written response to PG&E’s February 27 supplemental motion.

For the reasons set forth below, I conclude that the Energy Division’s objections to PG&E’s data requests and questions are well-founded, that the deliberative process privilege applies in this case, and that the information sought by PG&E is protected from disclosure by this privilege.  Moreover, since the papers of PG&E and the Energy Division lay out their respective positions fully, there is no need for oral argument on the motion.  Accordingly, PG&E’s February 14 and February 27 motions to compel are denied.

Background

As noted above, this motion arises out of the Commission’s decision to conduct an “audit”
 of PG&E’s financial condition in response to the utility’s claims for emergency rate relief.  In Decision (D.) 00-12-067, the Commission directed the Energy Division to hire and manage an “independent auditor” to review the books and records of PG&E and Southern California Edison Company (Edison).  Two weeks later, in D.01-01-018, the Commission granted PG&E and Edison a temporary one-cent per kilowatt-hour rate increase, to be effective for 90 days.  In choosing this period, D.01-01-018 stated:

“The 90-day interim period will allow the independent auditors sufficient time to perform a comprehensive review of the overall financial position of the utilities.  We expect the auditors to review and analyze the positions of the utilities, holding companies, and the affiliates, as well as the flow of funds among these entities, among other work performed.  The independent auditors will present their reports, subject to cross-examination.”  (Mimeo. at 18.)

The BWG report for PG&E was released on January 30, 2001.  The next day, PG&E e-mailed to the Energy Division the data requests attached hereto as Appendix A.

The Energy Division did not formally respond to PG&E’s data request until February 14.  On that date, it sent a letter to PG&E stating that (1) the data requests would be treated as a request under the California Public Records Act, (2) PG&E was being provided with a copy of the Commission’s contract with BWG, as well as the qualifications of the relevant BWG personnel, and (3) the Energy Division objected to the other data requests on the ground that the 

information sought was protected by the deliberative process privilege, the attorney-client privilege and General Order 66-C.  On the same day that it received this response, PG&E filed a motion to compel.

Hearings in the first phase of this proceeding began on February 20, 2001.  PG&E noted the pendency of its motion to compel, and counsel for the Energy Division reiterated that in his judgment, virtually all of the information sought by PG&E was shielded by the deliberative process privilege.  The assigned Administrative Law Judge (ALJ), Christine Walwyn, referred the discovery dispute to the undersigned.

After the close of February 21 hearing, the undersigned held an informal meeting with counsel for PG&E, the Energy Division and interested parties to discuss how to handle the motion to compel.  A summary of this discussion also appears in the February 22 transcript.  (Tr. 1343-47.)  Since PG&E’s February 14 motion amounted to little more than a placeholder, counsel for PG&E was instructed to file a revised motion by the close of business on February 27 dealing squarely with the Energy Division’s claim that the information sought was shielded by the deliberative process privilege.  Counsel for the Energy Division was instructed to file a response by the close of business on March 5.
 

During the February 21 discussion, the attention of PG&E and the Energy Division was also called to an ALJ ruling issued on December 13, 2000, in Application (A.) 99-08-021, a case involving Pacific Fiber Link, L.L.C.  In that ruling, in reliance on Times Mirror and California First Amendment Coalition, ALJ Walker upheld a claim of deliberative process privilege that was asserted during depositions taken by Pacific Fiber Link of staff members in the Commission’s Telecommunications Division.  The undersigned stated that he expected PG&E and the Energy Division to deal in their pleadings with the analysis of the deliberative process privilege set forth in ALJ Walker’s ruling.
Positions of PG&E and the Energy Division

1. PG&E’s Position

In its February 27 supplemental motion, PG&E acknowledges that a deliberative process privilege applies in Commission proceedings,
 but argues that its motion should be treated as a discovery dispute governed by § 1040 of the Evidence Code, rather than as a Public Records Act request governed by § 6255 of the Government Code.

PG&E continues, however, that under either line of analysis, the privilege is conditional, and whether it applies can be resolved only by using a balancing test.  PG&E also argues that on the facts of this case, the balance tips strongly in favor of disclosing the information it has requested. PG&E summarizes its position on how the balance should be struck as follows:
“The information at issue is necessary to test the auditors’ assertion of independence and that the audit findings were solely their own.  The Commission has indicated it intends to rely on the audit in making its findings, and the credibility of the audit is crucial.  The Commission has already acknowledged the significant public interest in disclosure, when it determined that certain of PG&E’s confidential materials relied upon by the auditors for the audit should be made public.  The same public interest requires disclosure of the dealings, direct or indirect, between the allegedly independent auditors and others, including the Commission, its staff and third parties outside the Commission.  In contrast, the public interest in non-disclosure is minimal.  The auditors are not Commission staff, engaged in the process of formulating Commission policy or decision.  Rather they are alleged to be independent.  The information sought from the auditors does not involve communications between the Commission and its advisory staff regarding Commission orders[,] or the deliberations that lead to such orders or decisions.  Instead, all that is sought is information relating to findings and conclusions of an independent audit, which the Commission has introduced into evidence and which the Commission itself has determined should be subject to cross-examination and public scrutiny.  From the beginning, the Commission made clear the results of the independent audit were to be made public.  Disclosing the communications between the auditors and the Commission, its staff, and third parties will not impede the deliberative process.”  (Supplemental Motion, pp. 2-3.)

Although PG&E concedes that California courts have found a basis for the deliberative process privilege in both § 1040 of the Evidence Code and § 6255 of the Government Code, it argues strongly that its dispute with the Energy Division is governed by the Evidence Code, because § 6255 is part of the Public Records Act (PRA), and that statute “by its own terms applies only to documents requested under the Public Records Act.”  Since it has not made a PRA request here, PG&E maintains, § 1040 of the Evidence Code – subsection (b)(2) of which sets forth the so-called “official information” privilege -- is the governing provision.
  (Id. at 9-10.)

Perhaps not surprisingly, PG&E takes a narrow view of the scope of the official information privilege, and concludes that it cannot be invoked here:

“On its face, Evidence Code Section 1040 applies only to confidential information obtained by a public entity.  PG&E’s questions seek two kinds of information.  First, PG&E has asked questions regarding statements made by the Commissioners, Commission staff or outside parties to BWG or through Commissioners or Commission staff to BWG.  For instance, PG&E has sought to determine whether any Commission personnel or others outside the Commission requested changes to the audit work plan or report or edited the audit report.  See Att. E.  Such questions fall outside the information protected by Section 1040.  The statute expressly applies only to ‘official information,’ which it defines as ‘information acquired in confidence by a public employee.’  Statements by the Commission or Commission staff to the auditors cannot qualify as ‘information acquired in confidence by a public employee.’  Rather[,] they are directions given to a contracting party in connection with an independent audit which the Commission already has determined will be subject to hearings and cross-examination.” (Id. at 10.)

With respect to statements made by BWG to the Commission prior to the January 30 release date, PG&E concedes that a balancing test is applicable, but argues once again that the balance tips strongly in favor of disclosure, in view of the Commission’s commitment to allowing cross-examination on the BWG report and the need to test BWG’s independence.  (Id. at 10-16.)  In making this argument, PG&E distinguishes its situation from the depositions that were at issue in the Pacific Fiber Link ruling:

“In the Pacific Fiber Link Ruling, the issue was whether the stated rules regarding CEQA were clear.  As the Ruling noted, one did not need to explore internal Commission communications regarding that question.  What mattered was communications to Pacific Fiber Link, and other official Commission pronouncements.  Thus, relevance was questionable.  The Ruling noted that relevance should be a factor in balancing the interests of the parties, and then proceeded to analyze whether the interest in non-disclosure outweighed the interest in disclosure.

“The communications between the Commission and the auditors is significantly more relevant here than were the internal communications at issue in the Pacific Fiber Link Ruling.  The Commission has directly put at issue the independence of its auditors and has made them available for cross-examination.  Questions regarding directions from the Commission and preliminary findings reported to the Commission go to the heart of the claimed independence.  Thus, the relevance supports the claim that there is a strong public interest in disclosure.”  (Id. at 17-18.)

Finally, PG&E argues that by making BWG personnel available for cross-examination, the Commission has waived any claim based on the deliberative process privilege.  In PG&E’s view, “the Commission cannot put an expert on the stand and shield the expert from examination by asserting [that] allowing inquiry 

in[to] the expert’s actions would infringe on the Commission’s deliberative process privilege.”  (Id. at 17.)

2. Energy Division’s Position

The Energy Division’s view of this dispute differs sharply from PG&E’s.  First, it argues that for various reasons, PG&E’s data requests must be analyzed as a request under the PRA, and cannot be treated as though they were discovery requests made in private litigation:

“[B]ased upon just the caption and first and last paragraph of PG&E’s Motion, it is clear that PG&E is seeking to compel discovery from the Commission itself, and is not claiming that the Energy Division is somehow distinct from the Commission for purposes of this proceeding.  This makes PG&E’s insistence that its information request is discovery in the proceeding, rather than a Public Records Act request, even more bizarre.  In essence, PG&E is moving the Commission to compel discovery from itself in a proceeding before itself.”  (Response, p. 5.)

The Energy Division also points out that it has not played the role of a party in this proceeding, because (1) it is not submitting a brief, (2) it has asked only one clarifying question to PG&E’s witnesses, and (3) it is not taking a substantive position on the issues in the proceeding.  Under these circumstances, the Division argues, it cannot reasonably be considered a party from whom discovery may be sought.  (Id. at 3.) 

The Energy Division also argues that PG&E’s waiver argument is based upon an extreme, all-or-nothing view of what the Commission ordered in D.01‑01‑018:

“If the [BWG] report had not been made public, and BWG not made available for cross-examination, then the logic of PG&E’s position would indicate that everything remain secret.  But, according to PG&E, since the Commission has exposed the report to the public and the auditors to cross-examination, everything must come out.  Neither law nor policy supports this all-or-nothing approach.  PG&E is attempting to use the Commission’s 

own openness to pry into those few areas where privilege has been asserted, and which should remain private.”  (Id. at 4.)

The Energy Division bases its privilege argument upon Times Mirror, which recognized that by virtue of the balancing test set forth in § 6255 of the Government Code,
 a deliberative process privilege can be asserted in cases arising under the Public Records Act (PRA).  In Times Mirror, the California Supreme Court reversed the Court of Appeal and held that the Governor was not required to produce his appointment calendars and schedules in response to a PRA request by the Los Angeles Times. Quoting Times Mirror, the Energy Division notes that when the deliberative process privilege is invoked, “the key question in every case is ‘whether the disclosure of materials would expose an agency’s decisionmaking process in such a way as to discourage candid discussion within the agency and thereby undermine the agency’s ability to perform its functions.’” (Id. at 11, quoting 53 Cal.3d at 1342; citations omitted.)  The Energy Division vigorously argues that if PG&E’s motion were to be granted, such interference with the Commission’s decisionmaking processes would occur.

In addition to Times Mirror, the Energy Division relies on California First Amendment Coalition, a case holding that because of the deliberative process privilege, the Governor was not required under the PRA to disclose personal information submitted to him by applicants for a county supervisorial position. Relying on Jordan v. United States Dept. of Justice, 591 F.2d 753 (D.C. Cir. 1978), the Court in California First Amendment Coalition concluded that there are three policy bases supporting the deliberative process privilege, and the Energy Division argues that each of these factors is present in this case.

First, there is the need to “protect[] creative debate and candid consideration of alternatives within an agency.”  (591 F.2d at 772; 67 Cal.App.4th at 170.)  That factor is obviously present here, according to the Energy Division, because “Division staff and the Commission’s consultants were dealing with an unprecedented crisis, involving tremendous amounts of money and carrying the potential for blackouts for the citizens of California and bankruptcy for the electric utilities.”  (Response, p. 13.)

The second factor supporting a deliberative process privilege is “protect[ion of] the public from the confusion that would result from premature exposure to discussions occurring before the policies affecting it ha[ve] actually been settled upon.”  (591 F.2d at 772-73; 67 Cal.App.4th at 170.)  This test is also met, according to the Energy Division, because the issues in this case that are yet to be decided include the end of the rate freeze, additional relief for the utilities, and TURN’s accounting proposal.  Thus, the Energy Divisions continues, “this case is wide open.”  (Response, p. 14.)

The third factor supporting a deliberative process privilege is “protect[ing] the integrity of the decision-making process itself by confirming that ‘officials should be judged by what they [have] decided[,] not for what matters they considered before making up their minds.”  (591 F.2d at 773; 67 Cal.App.4th at 170.)  That factor is present here, according to the Energy Division, because PG&E is obviously “looking now for ammunition with which to attack the Commission’s not-yet-made decision in this proceeding.”  (Response, p. 14; emphasis supplied.)

Finally, although arguing strenuously that this motion should be treated as a PRA request and not as a discovery dispute, the Energy Division asserts that under the balancing test used in applying the “official information” privilege of Evidence Code § 1040, it is clear that the communications with BWG should not be disclosed.  According to the Energy Division, the balancing test to be used is the one set forth in Shepherd v. Superior Court, 17 Cal.3d 107 (1976):

“Implicit in each assessment is a consideration of consequences – i.e., the consequences to the litigant of nondisclosure, and the consequences to the public of disclosure.  The consideration of the consequences to the litigant will involve matters similar to those in issue in the determination of materiality and good cause in the context of Code of Civil Procedure section l985, including the importance of the material sought to the fair presentation of the litigant’s case, the availability of the material to the litigant by other means, and the effectiveness and relative difficulty of such other means.  The consideration of the consequences of disclosure to the public will involve matters relative to the effect of disclosure upon the integrity of public processes and procedures . . .”  (17 Cal. 3d at 126.)

In the Energy Division’s view, PG&E has no legitimate need for the information it has requested about contacts between the Commission and BWG, especially since PG&E had a full opportunity to cross-examine BWG’s witnesses about what they considered and did in their report.  (Response, p. 17.)  When PG&E’s alleged need for this information is weighed against the chilling effect that disclosure would have on internal Commission discussions, it is clear to the Energy Division that the arguments favoring nondisclosure must prevail:

“PG&E is seeking sensitive information in a context that calls out for candid discussions within the Commission.  The information sought is predecisional and deliberative, and deals with an unprecedented and statewide crisis.  PG&E’s discovery request, if granted, would discourage candid discussion within the Commission, just when those discussions are most needed, not just for the Commission, but for the people and economy of the State of California.”  (Id. at 18.)

Discussion

As noted above, PG&E and the Energy Division have devoted a substantial amount of discussion in their pleadings to the issue of whether PG&E’s motion presents a discovery dispute governed by § 1040 of the Evidence Code --as PG&E asserts -- or a Public Records Act request to be decided under § 6255 of the Government Code, as the Energy Division claims.

Although this case does not fit neatly into traditional boxes, the Energy Division’s analysis is closer to the mark.  BWG’s personnel are not expert witnesses hired by a party to this proceeding, but consultants retained by the Commission who performed work that -- given more time and resources -- the Energy Division could have performed itself.
  It is also true that the Energy Division is not a party to this proceeding; its job has been to manage BWG in performing the review of PG&E's financial condition, and it has taken a very limited role in the hearings.  In view of these circumstances, the Energy Division is not guilty of exaggeration when it states that PG&E is really “seeking to compel discovery from the Commission itself.” (Response, p.5.)  Thus, the nature of PG&E’s information request is more nearly akin to a request under the Public Records Act than to a demand for discovery in a civil lawsuit.

In any event, however, the way in which PG&E’s request is characterized is not dispositive of this motion, because – citing 78 Op. Atty. Gen. Cal. 103, 105 -- PG&E concedes that “the balancing test necessary under Evidence Code Section 1040 is essentially equivalent to that set forth in [Government Code] Section 6255.”  (Supplemental Motion, p. 10.)  This being the case, it seems clear that the policy factors supporting a deliberative process privilege (as set forth in Times Mirror and California First Amendment Coalition) must be taken into account in ruling on PG&E’s data requests. 

As noted above, the scope of PG&E’s data requests is exceedingly broad. PG&E has essentially asked about all communications between BWG and anyone else, whether employed at the Commission or elsewhere, concerning the drafts of the BWG report.  It is apparent from testimony at the hearing that by casting its net so broadly, PG&E is seeking to inquire directly into communications between the Commissioners and their advisors, on the one hand, and BWG personnel, on the other.

During the hearing, the Energy Division’s project director on the BWG report, Douglas Long, testified that meetings about its draft conclusions were held with advisors for both President Lynch and Commissioner Wood, and that in one case, Commissioner Wood himself was present.  The following colloquy between Mr. Long and counsel for PG&E makes this clear:

“Q.  With whom exactly did the auditors meet to discuss their findings and conclusions?

“A.  Me.

“Q.  Any others?

“A.  Yes.  Again, they were working directly with Mr. Kajopaiye [Mr. Long’s deputy].  As they were beginning to prepare their report, we also did meet in general terms on the status of the engagement with the advisors to the assigned Commissioner.

“Q.  Could you please name the advisors to the assigned Commissioners with whom the auditors met?

“A.  It would have been Kim Malcolm . . . and Geoffrey Dryvynsyde, . . . I believe, and the assigned Commissioner, Loretta Lynch, would be the ones that come to mind at this moment.”

“Q.  Did they meet with any other advisors or Commissioners?

“A.  I believe at one stage we had a meeting where Commissioner Wood was present, and I believe, unless I’m confusing the meeting, his advisor, Linda Serizawa.”  (Tr. 1031-32.)

By inquiring into what the Commissioners and their advisors may or may not have told (or been told by) BWG, PG&E is seeking to intrude directly into the Commission’s decisionmaking processes while the outcome of this important case is still under discussion.  As Times Mirror makes clear, such communications lie at the core of what the deliberative process privilege is designed to protect:

“To prevent injury to the quality of executive decisions, the courts have been particularly vigilant to protect communications to the decisionmaker before the decision is made.  ‘Accordingly, the . . . courts have uniformly drawn a distinction between predecisional communications, which are privileged [citations]; and communications made after the decision and designed to explain it, which are not.’  (NLRB v. Sears, Roebuck & Co., supra, 421 U.S. at pp. 151-152. . .)  As Professor Cox in his seminal article on executive privilege has explained, protecting the predecisional deliberative process gives the chief executive ‘the freedom “to think out loud,” which enables him to test ideas and debate policy and personalities uninhibited by the danger that his tentative but rejected thoughts will become subjects of public discussion.  Usually the information is sought with respect to past decisions; the need is even stronger if the demand comes while policy is still being developed.’  (Cox, Executive Privilege (1974) 122 U.Pa.L.Rev. 1383, 1410.)”  (53 Cal.3d at 1341; citation omitted.)

Times Mirror recognizes that even if a data request does not ask directly for predecisional advice to an agency decisionmaker – as is arguably true of PG&E’s request for drafts of the BWG report
 -- the practical effect of such a request may be to give such a clear picture of the decisionmaker’s thought processes that disclosure is not appropriate.  After noting that several federal courts have refused to order the production of summaries of evidence provided to administrators, the Court in Times Mirror said: 

“The parallel here is evident.  Disclosing the identity of persons with whom the Governor has met and consulted is the functional equivalent of revealing the substance or direction of the Governor’s judgment and mental processes; such information would indicate which interests or individuals he deemed to be of significance with respect to critical issues of the moment.  The intrusion into the deliberative process is patent.”  (Id. at 1343; emphasis supplied.)

Under the analysis of the deliberative process privilege set forth in Times Mirror, the interest in not disclosing the Commission’s communications with BWG concerning the draft report is very strong indeed.

PG&E has argued that because BWG’s independence and credibility are key issues in this proceeding, it is crucial that PG&E have access to drafts of the BWG report and the other materials it has requested.  The relevance of these materials, PG&E argues, is considerably greater than the internal staff discussions at issue in the Pacific Fiber Link ruling.  Indeed, PG&E argues, the relevance of these materials is so great that it overrides the Commission’s interest in protecting these materials from disclosure.  (Supplemental Motion, pp. 13-16.)  Moreover, PG&E asserts that because the BWG report is alleged to be in conformance with Generally Accepted Government Auditing Standards (GAGAS),
 there is no danger that disclosure of the discussions with BWG will inhibit internal debate in future Commission proceedings, because “the auditors [are] operating under standards which require openness, objectivity and disclosure.”  (Id. at 15-16.)

A similar argument was made in Times Mirror, where it was asserted that the Governor’s advisors and those seeking access to him would not be deterred from frank communication by the prospect of disclosure, and that revealing the Governor’s appointment schedules would serve the public interest by opening up the process of government. (53 Cal.3d at 1344-45.)  The response to this given in Times Mirror also applies to Commission proceedings:

“The answer to these arguments is not that they lack substance, but pragmatism.  The deliberative process privilege is grounded in the unromantic reality of politics; it rests on the understanding that if the public and the Governor were entitled to precisely the same information, neither would likely receive it.  Politics is an ecumenical affair; it embraces persons and groups of every conceivable interest. . .  To disclose every private meeting or association of the Governor and expect the decisionmaking process to function effectively, is to deny human nature and contrary to common sense and experience.”  (Id. at 1345.)

There can be little doubt that if all of the Commission’s communications to and from BWG before the release date of the financial report were to be disclosed, it would have a chilling effect on candid discussion within this agency in future cases.

None of the cases cited by PG&E undermine these conclusions.  In Marylander v. Superior Court, 81 Cal.App.4th 1119 (2000), for example, the Court of Appeal held only that the trial court had erred when it found, in a civil lawsuit alleging misrepresentation, concealment and breach of fiduciary duty by an officer of a nonprofit hospital corporation, that reports to the Governor from the Office of Statewide Health Planning and Development concerning the officer’s transactions were absolutely privileged.  The Court of Appeal ruled that the trial court erred in finding the materials absolutely privileged, and that the issue was not governed by the Public Records Act, because “a party to pending litigation has a stronger and different type of interest in disclosure” than those who file PRA requests.  (Id. at 1125; emphasis in original.)  Rather than proceed under the PRA, the trial court was instructed to engage in the balancing process required by the official information privilege in § 1040 of the Evidence Code (which process the Court noted was also applicable to deliberative process privilege claims). (Id. at 1128-30.)

Shadow Traffic Network v. Superior Court, 24 Cal.App.4th 1067 (1994), also does not strengthen PG&E’s argument.  In that case, the issue was whether a law firm should be disqualified because it had briefly hired as an expert witness an accounting firm that had also been consulted by the law firm’s opponent.  During the consultation, which was about the possibility of serving as an expert witness for the opponent, the opposing law firm had imparted privileged information to the accountants.  The Court of Appeal agreed with the trial court that under these circumstances, disqualification was required. (Id. at 1084-87.)  The hornbook rule of law for which PG&E cites Shadow Traffic at page 16 of its Supplemental Motion – that by hiring a consultant to serve as an expert witness, the hiring party waives the attorney-client privilege with respect to information it has imparted to the expert -- appears correct as far as it goes, but it is irrelevant in view of the conclusions here about BWG’s status.  As noted above, I agree with the Energy Division that BWG has acted as a consultant to the Commission, doing work the Energy Division sometimes performs, but it has not acted an expert witness for the Commission.

Finally, PG&E has attached to its Supplemental Motion a Wall Street Journal story off the Internet suggesting that, prior to January 30, 2001, a “key Democratic state senator” saw a copy of either the draft BWG report or an executive summary thereof.  Based on this story, PG&E argues that “if the Commission provided the draft audit report to third parties outside the Commission, [any] privilege [against disclosure] has been waived.” (Supplemental Motion, p. 16.)  Since PG&E has offered no evidence to support this assertion beyond the Wall Street Journal story, nor any discussion of pertinent authority, it is unnecessary to reach this waiver argument.

For the reasons set forth above, IT IS RULED that the Motion of Pacific Gas and Electric Company (PG&E) to Compel Discovery Responses from the California Public Utilities Commission and the Barrington Wellesley Group, Inc., 

dated February 14, 2001, and PG&E’s February 27, 2001, Supplemental Motion seeking the same relief, are hereby denied.

Dated March 20, 2001, at San Francisco, California.



/s/A. KIRK MCKENZIE



A. Kirk McKenzie

Law and Motion

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling Denying Motion Of Pacific Gas And Electric Company To Compel Discovery Responses From The California Public Utilities Commission And The Barrington Wellesley Group, Inc. on all parties of record in this proceeding or their attorneys of record.

Dated March 20, 2001, at San Francisco, California.


/s/  Raquel Bick
Raquel Bick

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities. To verify that a particular location is accessible, call: Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074 or TDD# (415) 703-2032 three working days in advance of the event.

January 2, 2001

Douglas Long

California Public Utilities Commission

505 Van Ness Avenue

San Francisco, CA  94102-3298

Robert Cheyne

Barrington-Wellesley Group, Inc.

245 Market, 17th Floor

San Francisco, CA 94105

Re:
A.00-11-056 et al.
Dear :

Attached please find PG&E’s First Set of Data Requests to both the CPUC and to the Barrington-Wellesley Group, Inc.  As our testimony regarding the report is due on February 9, 2001, and hearings start February 15, 2001, we would appreciate receiving responses no later than February 5.  Please send your responses to Janice Frazier-Hampton (e-mail jyf1@pge.com). If you have any questions regarding this request, please contact Janice at 973-2254.

Thank you for your attention to this matter.

Respectfully yours,

Adam S. Chodorow
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Attachment

� As the Energy Division notes in its March 5 response, the BWG report is not technically what a firm of certified public accountants would consider an audit.  (Response, p. 2, n. 2.) Rather, it is a report of PG&E’s financial condition.  Although the term “audit” has frequently been used to describe BWG’s work product, it will be referred to herein simply as the “BWG report”.





� Since PG&E had apparently not received the Energy Division’s letter by the time it filed the motion to compel, the motion is a barebones pleading that does not mention either the deliberative process privilege or the attorney-client privilege.





� Parties supporting the respective positions of PG&E and the Energy Division, and who wished to file briefs supporting those positions, were instructed that their briefs would be due at the same time as the entity they were supporting.  Edison filed a short brief supporting PG&E, but not discussing any authorities, on February 27, 2001.





� PG&E acknowledges that this constitutes a change of position from what its counsel stated at the February 20 hearing.  (Compare Tr. 1033 with Supplemental Motion, p. 4, n.1.)  However, PG&E contends that the deliberative process privilege applies only to Public Records Act requests, and because this dispute arises in the context of a Commission proceeding where testimony and written discovery is sought, only the “official information” privilege in § 1040 of the Evidence Code is applicable.





� § 1040 of the Evidence Code provides in pertinent part:





“(a) As used in this section, ‘official information’ means information acquired in confidence by a public employee in the course of his or her duty and not open, or officially disclosed, to the public prior to the time the claim of privilege is made.





“(b) A public entity has a privilege to refuse to disclose official information, and to prevent another from disclosing official information, if the privilege is claimed by a person authorized by the public entity to do so and:





“(2) Disclosure of the information is against the public interest because there is a necessity for preserving the confidentiality of the information that outweighs the necessity for disclosure in the interest of justice; but no privilege may be claimed under this paragraph if any person authorized to do so has consented that the information be disclosed in the proceeding.  In determining whether disclosure of the information is against the public interest, the interest of the public entity in the outcome of the proceeding may not be considered.”


 


� Government Code § 6255 provides in full:





“The agency shall justify withholding any record by demonstrating that the record in question is exempt under the express provisions of this chapter or that on the facts of the particular case the public interest served by not making the record public clearly outweighs the public interest served by disclosure of the record.”


� As the Energy Division points out, BWG’s status as a consultant rather than an expert witness also undercuts PG&E’s waiver argument.  (Response, pp. 6-7.)  If Commission personnel had themselves performed the audit, there would be no question that internal discussion of drafts of the report on financial condition would be privileged.  There is no reason to reach a different result merely because the Commission engaged a consultant to prepare the report.  Further, the Commission’s willingness to make BWG subject to cross-examination cannot be deemed to constitute a blanket waiver of this privilege.


� Although the Energy Division does not rely upon this exemption, it should be noted that the PRA specifically exempts from disclosure “preliminary drafts, notes, or interagency or intra-agency memoranda that are not retained by the public agency in the ordinary course of business, provided that the public interest in withholding those records clearly outweighs the public interest in disclosure.”  (Government Code § 6254(a).)





� According to PG&E, the GAGAS standards require that “the audit be independent, that the auditors be free of interference, and that the auditors maintain comprehensive working papers and notes of their work.”  (Supplemental Motion, p. 15.)
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