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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

County of Orange,



Complainant,

v.

AT&T Communications of California, Inc.

(U5002 C),



Defendant.


Case 00-06-020

(Filed June 16, 2000)

ADMINISTRATIVE LAW JUDGE’S RULING

Denying Motion for a Stay

And Granting Motion to Compel
On March 19, 2001, Complainant County of Orange (County) filed a motion for an immediate stay of all proceedings in this matter pending a ruling on the County's Motion to Dismiss currently pending before the Commission.  On March 30, 2001, AT&T Communications of California, Inc. (AT&T), Defendant in the complaint, concurrently filed a response in opposition to the County's Motion and a separate motion to compel the County to produce documents for inspection and copying.  This ruling denies the County's motion for a stay of the proceeding and grants AT&T's motion to compel the County to produce documents.

Position of the County

The County seeks an immediate stay of the proceeding pending Commission action on its motion to dismiss the case.  The County makes the motion on the grounds that the current discovery schedule is causing the County to suffer irreparable prejudice because the County cannot complete discovery in the time allotted by the Commission.  In the alternative, the County seeks an order extending all discovery in the case by a minimum of six months to allow the County time to complete discovery and to pursue interlocutory relief if the County's Motion to Dismiss is denied.

In support of its motion, the County attached the Declaration of Joseph P. Scully, attorney of record for the County.  The County reiterates its arguments in support of its Motion to Dismiss.  The County argues that because there has not yet been any ruling on the Motion to Dismiss, the case should be stayed until such a ruling can be issued.  The County also argues that it will suffer "irreparable harm" if the proceeding is not stayed immediately because the time frame that has been set for discovery is too short and is prejudicial to it.  Because of its staffing and governmental administrative constraints, and if a stay is not granted, the County seeks a minimum six-month extension in the discovery schedule.

Position of AT&T

AT&T opposes any stay, arguing that the County has provided no justification for its continuing delay in bringing this matter to resolution.  AT&T claims that County has "squandered" in inactivity the months that it now says it needs to prepare its case.  AT&T claims the County's motive has been to force AT&T to continue to provide telephone service while the County found another telecommunications carrier with which to do business.  AT&T also repeats the substantive arguments previously made in its opposition to the County's Motion to Dismiss the proceeding.

AT&T concurrently files a motion to compel production of discovery documents by the County.  AT&T's motion seeks to compel the County to produce all of its billing records for inspection and copying, including paper copies of billing records as well as CD-ROMs provided by AT&T to the County.

Discussion

The County has not shown good cause to grant a stay of this proceeding.  As a basis for its motion for a stay, the County claims it needs relief from the demands of the current discovery schedule.  To the extent that the concern is the demands of the discovery schedule, the County's proper remedy is not to seek a stay of the proceeding.  The remedy to resolve discovery disputes is through the Commission's law and motion process.  If the County disagrees with AT&T regarding the production of documents or the timing and process for providing access to documents, the discovery motion process is the proper vehicle to address such disputes.

The County has already filed a motion to dismiss the proceeding, and that motion is presently under consideration before the Commission.  Until the Commission acts on that motion, however, the proceeding remains open and active.  This proceeding has already suffered significant delays as a result of granting parties' requests for extensions of the schedule for various purposes.  The County fails to justify yet another delay that would stay the entire proceeding merely because it doesn't like the discovery schedule.  Public Utilities Code Section 1701.2 (d) requires that adjudication cases requiring hearings shall be resolved within 12 months of initiation unless the Commission makes findings why that deadline cannot be met and issues an order extending the deadline.  In the event that this proceeding were ultimately to go to hearing before the Commission, these scheduling requirements of Section 1701.2(d) would apply.  In view of the schedule constraints at issue here, the County fails to provide a basis to delay the proceeding further by granting a stay.

It would be premature for an order staying the proceeding prior to the Commission's determination of the merits of the County's motion to dismiss.  It is the County that originally initiated this action by filing a formal complaint with the Commission.  The County must take responsibility for the process it has set in motion, and remains subject to the Commission's rules and process relating to complaints pending before it.  The Commission will consider County's arguments that the subject of this complaint is not within the jurisdiction of the Commission in due course.  Until then, however, this complaint remains active.  Parties remain subject to the procedural schedule until or unless changed or dismissal of the case is ordered.

County's alternative request is to extend the deadline for all discovery in the case by six months.  County's requested extension in the schedule is unreasonably long and is tantamount to granting a stay of the proceeding.  The request for a six-month extension of the discovery schedule is therefore denied.

Since the motion to stay the proceeding is denied, discovery should continue between the parties as previously ruled by the assigned Administrative Law Judge in a telephonic discovery conference held with the parties on February 16, 2001.  Moreover, the motion to compel production of documents filed by AT&T on March 30, 2001 should be granted.  Even taking into account the County's arguments presented in its Motion to Stay regarding its resource constraints, the County has not explained why it cannot comply with at least the limited discovery request at issue in AT&T's motion to compel.  Such constraints should not prevent the County from complying with the specific discovery request currently at issue.  Particularly since the County previously agreed to make available the documents in question (as stated in the Declaration of Jonathan Krotinger attached to the AT&T Motion), it should not be beyond the County's capability to comply with the request.

The County should be required to honor the commitment it previously made through its attorney of record.  AT&T has agreed to provide its services to make copies of the documents in question and to send personnel to the County's offices for the inspection.  No unreasonable burden would result from cooperating to make available the documents for copying by AT&T.  If the County's refusal to cooperate is merely based on the pendency of its motion for a stay, the ruling above denies that motion.  No further grounds support the County's refusal to cooperate.

In view of the previous commitment of the County to cooperate in making available the documents in question, and the limited nature of the request, AT&T's motion to compel shall be granted.  Within three business days from the date of this ruling, parties shall meet and confer to set up a date certain for AT&T's document copy service can inspect and copy the County's billing records that are the subject of AT&T's motion.

IT IS RULED that:

1. Orange County's Motion for a Stay of the Proceeding is hereby denied.

2. AT&T's Motion to Compel Orange County to Produce Documents for Inspection and Copying is granted.

3. Within three business days of this ruling, parties shall meet and confer to set up a date certain for AT&T's document copy service can inspect and copy the County's billing records that are the subject of AT&T's motion.

Dated April 13, 2001, at San Francisco, California.



/s/  THOMAS R. PULSIFER



Thomas R. Pulsifer
Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling Denying Motion for a Stay and Granting Motion to Compel on all parties of record in this proceeding or their attorneys of record.

Dated April 13, 2001, at San Francisco, California.

/s/  KRIS KELLER

Kris Keller 

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities. To verify that a particular location is accessible, call: Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074, TTY 1-866-836-7825 or (415) 703-5282 at least three working days in advance of the event.
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