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ADMINISTRATIVE LAW JUDGE’S RULING

ADDRESSING ELIGIBILITY FOR COMPENSATION AWARDS

This ruling examines the following parties’ eligibility for an award of intervenor compensation pursuant to Pub. Util. Code §§ 1801 through 1812:  Greenlining Institute/Latino Issues Forum (GI/LIF); The Utility Reform Network (TURN); William P. Adams (Adams); Aglet Consumer Alliance (Aglet); and Golden State Power Cooperative (Golden State).

Intervenor Compensation

The intervenor compensation program set forth in Pub. Util. Code
 §§ 1801 through 1812 allows public utility customers to receive compensation for their participation in Commission proceedings.  To receive an award, a customer must make a substantial contribution to the adoption of the Commission’s order or decision and demonstrate that participation without an award would impose a significant financial hardship.

Section 1804 requires a customer who intends to seek an award to file and serve within 30 days after the prehearing conference (PHC) a notice of intent to claim compensation (NOI).  Section 1804(a) and the Commission’s Rules of Practice and Procedure, Rule 76.74, allow the Administrative Law Judge (ALJ) to establish a deadline for filing NOI’s when no PHC is scheduled.  The NOI must include qualification as a “customer,” a statement of the nature and extent of the customer’s planned participation, and an itemized estimate of the compensation the customer expects to request.  The customer’s showing of significant financial hardship may be included with the NOI or may be included with the request for award after the Commission’s final decision in the proceeding.

If the NOI includes the customer’s financial hardship showing, the ALJ in consultation with the assigned Commissioner must issue within 30 days a preliminary ruling addressing whether the customer will be eligible for an award under the intervenor compensation program.
  To determine eligibility, two questions must be addressed: whether the intervenor is a customer as defined in Section 1802(b), and whether participation will present a significant financial hardship.
  The intervenor’s request should state how it meets the definition of customer:  a participant representing consumers; a representative authorized by a customer; or a representative of a group or organization authorized by its bylaws or articles of incorporation to represent the interests of residential customers.
  A finding of significant financial hardship creates a rebuttable presumption of eligibility in other Commission proceedings commencing within one year of the date of that finding.

On December 8, 2000, the Federal Energy Regulatory Commission (FERC) eliminated price caps in California, despite concluding that the market was dysfunctional and was being subverted by sellers’ market power.  The utilities filed emergency motions to modify Rate Stabilization Plans to provide for 30% rate increases on December 14, 2000.  The Commission issued an emergency order on December 21, setting out a schedule to address relief in the context of the FERC-created wholesale price emergency.

In the December 21 order, D.00-12-067, the Commission determined that expedited action was necessary to fulfill statutory obligations to ensure that the utilities can provide adequate service at just and reasonable rates.  The Commission consolidated the applications of Pacific Gas and Electric Company (PG&E) and Southern California Edison Company (Edison) with TURN’s Petition to Modify Resolution E-3527 and conducted emergency hearings from December 28, 2000 to January 2, 2001.  Those hearings were narrowly focused on PG&E and Edison’s claims that existing rates did not yield revenues sufficient to meet their cost obligations.

The first PHC for this proceeding, Application (A.) 00-11-038 et. al., was held on January 10, 2001.

Timeliness

Section 1804(a)(1) says in relevant part that “a customer who intends to seek an award . . . shall, within 30 days after the prehearing conference is held, file and serve . . . a notice of intent to claim compensation.”

Responses to the NOI

Responses are due within 15 days after the NOI is filed.  (Section 1804(a)(2)(C)).  No responses have been filed. 

Qualifications as Customer

ALJ rulings issued pursuant to § 1804(b)(1) or § 1804(b)(2) must rule both on whether the intervenor qualifies as a customer and in which of the three statutory categories the customer falls into.  (D.98-04-059, mimeo., p. 31.)  Section 1802(b) provides in relevant part that:

“Customers means any participant representing consumers, customers, or subscribers of any electrical, gas, telephone, telegraph, or water corporation that is subject to the jurisdiction of the Commission; any representative who has been authorized by a customer; or any representative of a group or organization authorized pursuant to its articles of incorporation or bylaws to represent the interests of residential ratepayers . . . .”

As summarized by the Commission in D.98-04-59, Category 1 is an actual customer who represents more than his or her own narrow self-interest; a self-appointed representative of other customers or subscribers of the utility.  A Category 2 customer is a representative who has been authorized by actual customers to represent them.  A Category 3 customer is a formally recognized group authorized by its articles of incorporation or bylaws to represent the interests of residential customers.

A party seeking eligibility to claim compensation is required to state how it meets the definition of a customer and, for Category 3 customers, point out where in the organization’s articles or bylaws it is authorized to represent the interests of residential customers.  If current articles or bylaws have already been filed, the group or organization need only make specific reference to such a filing.  Groups should indicate in the NOI the percentage of their membership that are residential ratepayers.  Similarly, a Category 2 customer is required to identify the residential customer or customers that authorize him or her represent that customer.

Planned Participation

Section 1804(a)(2)(A)(i) requires that the NOI include a statement of the nature and extent of the customer’s planned participation.  The Commission has stated that the information provide the basis for a more critical preliminary assessment of whether (1) an intervenor will represent customer interests that would otherwise be underrepresented, (2) the participation of third-party customers is non-duplicative and (3) that participation is necessary for a fair determination of the proceeding.  The ALJ may issue a preliminary ruling on these issues, based on the information contained in the NOI and in the assigned Commissioner’s scoping memo.

There is no compensation for issues that are duplicative, irrelevant, beyond the scope of the proceeding or beyond the Commission’s jurisdiction.

Significant Financial Hardship

Section 1803 authorizes the Commission to award reasonable advocate’s and expert witness fees and related costs only to customers who make a substantial contribution to the Commission’s decision and for whom participation or intervention in a proceeding without an award of fees imposes a significant financial hardship.  The Commission has clarified that the financial hardship test varies by type of customer  

In summary, Category 1 and, in part, Category 2 customers must show by providing their own financial information (which may be filed under seal) that they cannot afford, without undue hardship, to pay the cost of participation.  Category 3 customers must show that the economic interest of individual members is small in comparison to the cost of participation.  For Category 2 customers where representation is authorized to represent a group of customers, the comparison test will not be routinely applied.  The question of which test to apply will be determined from the form of customer asserted and the customer’s specific financial hardship showing.

Section 1804(a)(2)(B) allows the customer to include with the NOI a showing that participation in the hearing or proceeding would pose a significant financial hardship.  Alternatively, such a showing shall be included with the request for compensation submitted pursuant to § 1804(c).  If a customer has received a finding of significant financial hardship in any proceeding, § 1804(b)(1) creates a rebuttable presumption that the customer is eligible for compensation in other proceedings, which commence within one year of the date of the finding.

Greenlining Institute/Latino Issues Forum’s NOI

GI/LIF filed a joint NOI on January 26, 2001.  GI/LIF’s filing was timely.

The Greenlining Institute is a public policy research and advocacy group, which represents the interests of Latino, Asian American, African-American, and low-income communities.  Latino Issues Forum, while a member of the Greenlining Coalition, is also a separate non-profit organization devoted to advancing the interests of Latinos through innovative policy solutions and advocacy.  The constituency of GI/LIF is comprised of both residential and business purchasers of electric energy and Greenlining and LIF are themselves purchasers of electric energy.

Greenlining Institute and its members represent a constituency, which is divided 75-25% between residential customers and small business customers respectively; for the Latino Issues Forum, the division is estimated to be 85-15%.  These percentages represent GI/LIF’s best estimates only.

Article II, Section 17 of the Greenlining Institute’s bylaws authorizes it to represent the “interests of low income communities, minorities and residential ratepayers” before regulatory agencies and courts.  Article III, Section 17 of Latino Issues Forum’s bylaws, and likewise authorize it to represent the interests of “low-income communities, Latinos and residential ratepayers” before state and federal regulatory agencies and courts.  Copies of the bylaws of GI/LIF are attached to an NOI filed on March 4, 1999, in A.98-12-005.

GI/LIF has not yet formulated a full and complete plan regarding the nature and extent of its participation, but files this NOI at this time to preserve its rights to seek intervenor compensation.  GI/LIF has been an active participant in the proceedings to date regarding the concerns of low-income and minority groups in the rate stabilization proceeding and plans to participate in all future proceedings by submitting briefs, offering witness testimony, motions and appeals with particular regard to CARE related issues. 

Greenlining/LIF claims that it has made a substantial contribution to the proceeding by urging the Commission to adopt increases to the CARE program.  Specifically, GI/LIF requested that the Commission increase program eligibility from 150 to 175% of federal poverty guidelines, and increase the amount of assistance from 15 to 25%.  Finally, GI/LIF proposed that CARE program participants be excluded from any rate increases that are adopted.  GI/LIF intends to develop testimony laying the basis for possible further expansion of the CARE program and to conduct cross-examination on any rebuttal testimony.

The topics to be addressed appear to fall within the scope of the proceeding.

GI/LIF present the following budget
 estimates:


Staff attorney Robert Gnaizda (40 hours @ $375/hr.)

$ 15,000


Staff Attorney Susan E. Brown (150 hours @ $ 275/hr.)

$ 41,250


Staff Attorney Christopher Witteman (300 hours @ $265/hr.)
$ 79,500

Senior Policy Analyst Jose Hernandez (100 hours @ $115/hr.)
$  11,500

Expert Witness:  John Gamboa (50 hours @ $250/hr.)

$  12,500



       Viola Gonsalves (50 hours @ $250/hr.)

$  12,500

Outside Experts and Consultants:




$  20,000

Other Expenses:







$  15,000



Total Estimated Budget




$207,250

GI/LIF seeks a finding that its participation in this proceeding will pose a significant financial hardship.  GI/LIF received a finding of financial hardship in D.00-04-003 and previously in D.98-12-058.  A.00-11-038 commenced within one year of the finding.  Therefore, absent any filed objection, a rebuttable presumption of financial hardship exists for GI/LIF in this proceeding.

GI/LIF are eligible to seek an award of compensation in this proceeding.

The Utility Reform Network’s NOI

TURN filed an NOI on February 8, 2001.  TURN’s filing was timely.

TURN is a non-profit consumer advocacy organization, and has a long history of representing the interests of residential and small commercial customers of California’s utility companies before the Commission.  TURN’s articles of incorporation specifically authorize the representation of the interests of residential customers.
  Therefore, TURN is a “customer” as that term is used in the intervenor statutes pursuant to § 1802(b).

TURN has requested that the Commission adopt their proposed accounting method that would in essence net all utility costs against utility revenues.  This proposal is intended to ensure compliance with both Assembly Bill 1890 and § 368(a).  A number of consumer groups, including UCAN, Aglet, GI/LIF, and Golden State, have shown support for the accounting methods proposed by TURN and have urged the Commission to adopt the TURN proposal.

TURN intends to continue as an active participant in this proceeding including pursuing discovery, preparing testimony, participation in hearings, and through submission of briefs and comments.  TURN proposes to tailor participation to ensure that their work serves to support and compliment the work of other parties who represent consumer interests, and avoid undue duplication wherever practicable.

The topics to be addressed appear to fall within the scope of the proceeding.

TURN presents the following budget estimates:


Staff Attorney Robert Finkelstein (200 hours @ $280/hr.):
$  56,000


Staff Attorney Matthew Freedman (100 hours @ $150/hr.):
$  15,000


Staff Attorney Michel P. Florio (100 hours @ 315/hr.):

$  31,500


Expert Witness:  William Marcus (100 hours @ $160/hr.):
$  16,000




        Jeff Nahigian (50 hours @ $100/hr.):

$    5,000


Other Expenses:







$    6,500




    Total Projected Budget:



$130,000

TURN received a finding of significant financial hardship in a ruling issued by ALJ Robert Barnett in A.00-09-002, dated December 29, 2000.  At the time the proceeding was initiated, TURN was operating under a similar ruling ALJ Barnett had issued in A.99-10-023 on January 7, 2000.  Therefore, TURN is entitled to the rebuttable presumption of significant financial hardship in this proceeding.  Because TURN has met the eligibility requirements, TURN is eligible to seek an award of compensation in this proceeding.

William P. Adams’ NOI

Adams filed a motion for acceptance of a late-filed Notice of Intent to seek compensation.  Adams attended and participated in the January 10, 2001 PHC.  However, his initial NOI was erroneously filed based upon the February 2, 2001, PHC as the first PHC.  Rule 76.74(b) allows the ALJ discretion to accept a late-filed NOI if no other party will suffer harm or prejudice as a result, and the late-filing party will be harmed if a procedural error prevents participation of an otherwise eligible party.  Therefore, filing, though not timely, will be accepted timely.

Adams’ qualifications to file an NOI in this proceeding as a Category 1 customer, per § 1802(b), are based upon his status as a residential ratepayer of PG&E and his intention to address issues that affect all PG&E and Edison customers.

Adams’ stated that planned participation in this proceeding would utilize his past experience in the areas of electrical safety and service engineer, customer service, as well as consulting and providing services as an expert witness.  Adams proposes to avoid duplication of effort by focusing on public safety issues; utility company practices such as meter reading and billing based upon estimated reads; and efforts by FERC on behalf of California consumers. 


In this proceeding, Adams has attended PHCs and evidentiary hearings, given brief testimony and filed comments with the Commission regarding the Coalition of California Utility Employees’ (CUE) emergency motion on the issue of utility workforce reductions 

In particular, Adams stated that utility customers’ main complaint is due to inaccuracies in their utility bill.
  He stated that any plan to allow bimonthly meter reads, and billing based upon ‘estimates’ will effectively increase inaccuracies; especially overcharges resulting from having usage billed at non-baseline rates.  Adams subsequently filed comments in response to the February 23, 2001, draft decision by ALJ Wong on CUE’s motion.  Here, Adams reiterated his concerns about potential overcharges and included statements regarding pole replacement, vegetation management and tree trimming programs.  He expressed concern for the safety of both workers and the general public and that he believes that Commission should take safety concerns into consideration when it issues decisions that would allow the utilities to compromise public safety.

Adams proposes the following budget estimates:


Professional time (40 hours @ $125/hr.)

$5,000


Travel Expenses (30 hours @ $62.50/hr.)

$1,875


Other Expenses





$   650




    Total Projected budget


$7,525

In order to seek an award of compensation there must be a showing of significant financial hardship.  Adams has not included such a showing at this time, but states that he intends to do so, pursuant to § 1804(a)(2)(B), at the time he files a request for award of compensation.

The requirement that an intervenor’s participation substantially assist the Commission in the making of its order or decision ensures that compensated participation provides value to ratepayers.  To meet the substantial contribution standard, the statute requires that a customer’s recommendation(s) be adopted in whole or in part.  In assessing whether the customer meets this standard, the Commission typically reviews the record, composed in part of pleadings of the customer, and in litigated matters, the hearing transcripts, and compares it to the findings, conclusions, and orders in the decision to which the customer asserts it contributed.  It is then a matter of judgment as to whether the customer’s presentation substantially assisted the Commission.

Adams’ participation in this proceeding has been limited to the narrow issues raised relating to CUE’s motion to prevent industry layoffs.  However, his participation to date can more accurately be described as “monitoring” rather than actively participating such as conducting cross examination, filing briefs or making proposals and submitting them for Commission consideration in its decision or orders.  As such, it does not appear at this time that Adams’ participation has risen to the level of substantial contribution.  However, this ruling is limited to the issue of eligibility to seek compensation.  The decision to award compensation will be made at a future date and upon submission of a motion seeking an award.  At that time, the party will be required to make a more detailed showing of substantial contribution.

Because Adams has met the qualifications of a Category 1 customer, pursuant to § 1802(b), and his motion for acceptance of a late-filed NOI is granted, he is eligible to seek an award of compensation in this proceeding conditioned upon a showing of significant financial hardship.

Aglet Consumer Alliance’s NOI

Aglet filed an NOI on January 26, 2001.  That filing was timely.  (On March 5, 2001, Aglet a request for award of compensation.)

Aglet is an unincorporated, nonprofit association registered with the State of California Secretary of State.  (Reg. No. 6861.)  Aglet is a group authorized pursuant to its articles of organization and bylaws to represent and advocate the interests of residential and small commercial customers of electrical, gas, water, and telephone utilities in California.  A copy of Aglet’s articles and bylaws is attached to an NOI filed on June 11, 1999 in A.99-03-014.  Aglet is not established or formed by a local government entity for the purpose of participating in a Commission proceeding.

Currently, all of Aglet’s members are residential utility customers, including customers of applicants PG&E and Edison.  Approximately 30% of the members also operate small businesses with separate energy or telephone utility service.  Aglet expects that residential customers will continue to form the majority of its membership.

Therefore, Aglet is a “customer” as defined by § 1802(b).

Aglet states that participation in this proceeding has been and continues to be focused on the long-term objective of promoting safe, reliable, environmentally responsible utility service at reasonable non-discriminatory rates by means of reviewing accounting methods, utility cash flows since the beginning of the rate freeze and the role of the utility holding companies.  Aglet participated fully in the emergency hearings that led to D.01-01-018, and intend to continue to participating by conducting discovery, preparing testimony, defending its testimony in hearings, cross-examination, and filing briefs, comments and other necessary pleadings.

Aglet submits the following budget estimate, and will provide time records, expense records and justification for hourly rates in request for awards of compensation at the proper time for such filings.


Professional time (200 hours @ $220/hr.)


$44,000


Travel and Compensation time (90 hours @ $110/hr.)
$  9,900


Other costs (Copies, postage, FAX



$  1,550




    Total Projected Budget


$55,450

On September 22, 2000, ALJ Sarah Thomas issued a written ruling in A.99‑09-029, in which she determined that Aglet has established significant financial hardship, has met the eligibility requirements of § 1804(a), and is eligible for compensation in that proceeding.  The instant proceeding commenced within one year of ALJ Thomas’ ruling in accordance with § 1804(b)(1).  Aglet is, therefore, entitled to the rebuttable presumption created in A.99-09-029.

Aglet has met the statutory requirements of customer qualification, participation and significant financial hardship; they are eligible to seek an award of compensation in this proceeding.

Golden State Power Cooperative’s NOI

Golden State filed a motion for acceptance of late-filed NOI to claim compensation on March 22, 2001.  Golden State moves for late acceptance of NOI on grounds that due to administrative error, Golden State’s counsel neglected to file such NOI within the statutory 30 days following a PHC.  

Rule 76.74 (b) provides for ALJ’s discretion in accepting such notices outside the statutory deadline.  Golden State seeks a favorable ruling on its motion for acceptance of late-filed notice based on a showing of no harm or prejudice to other parties and that Golden State will be harmed if their motion is denied.

Golden State claims that it is qualified as a Category 3 “customer” authorized pursuant to its articles of incorporation and bylaws to represent small commercial, small agricultural and residential customers.

Golden State states that it is an active participant in this proceeding, representing the issues of concern to aggregated customers and cooperatives formed to aggregate loads and take advantage of direct access contracts for energy service.  Golden State filed an opening brief that urges the Commission to consider the relationship of the utilities and their holding companies in resolving the current financial “emergency.”  In particular, Golden State proposes that the Commission reexamine its authority to regulate these entities under the Public Utilities Holding Company Act (PUCHA).

Golden State has submitted the following budget proposal:


Richard McCann:  Expert Consulting (50 hours @ $150/hr.)
         $  7,500


Research assistant (10 hours @$60/hr.)



         $     600


Dian Grueneich:Grueneich Resource Advocates

  (10 hours @ $205 hr.) 






          $ 2,050

Senior Associate Irene Moosen (20 hours @ $185/hr.)

          $ 3,700

Other costs








          $ 2,000



Total projected budget




         $15,850

Golden State has not included a showing of significant financial hardship at this time.  Nor have they received such a finding in a proceeding commenced within one year prior to the January 10, 2001 PHC.  Therefore, because they are not entitled to the rebuttable presumption of financial hardship, Golden State must make such a showing at the time they file a request seeking an award of compensation.

IT IS RULED that:

1. 
The following parties have filed timely Notices of Intent (NOIs) to claim compensation which meet the applicable requirements under Pub. Util. Code § 1804(a):  Greenlining/Latino Issues Forum (GI/LIF); The Utility Reform Network (TURN); Aglet Consumer Alliance (Aglet).

2.   The motions for acceptance of late-filed NOI, filed by Golden State Power Cooperative (Golden State) and William P. Adams (Adams) are granted.

3.   Parties that are eligible to claim intervenor compensation in this proceeding by virtue of having received findings of significant financial hardship within one year prior to January 10, 2001, the date this ratemaking proceeding commenced.  This finding of eligibility in no way assures any of them will be awarded compensation.

4.   GI/LIF, TURN, Golden State and Aglet are groups or organizations authorized by their articles of incorporation or bylaws to represent the interests of residential customers, and thus meet the definition of customer set forth in Pub. Util. Code § 1802(b).  Adams meets the requirements of § 1802(b) as a Category 1 customer.

5.  GI/LIF, TURN, and Aglet have each received a finding of significant financial hardship in rulings within the past year.  Thus, each is entitled to rely on a rebuttable presumption of eligibility for compensation in this and other Commission proceedings commencing within one year of January 10, 2001.

6.  GI/LIF, TURN, Adams, Aglet and Golden State are each eligible to seek an award of compensation in this proceeding.  This finding in no way assures any of them will be awarded compensation.

7.   Findings of eligibility to claim compensation in no way assure eligible participants will subsequently receive awards.  The determination of what compensation, if any, eligible participants should be granted will come only when they have filed their requests pursuant to Pub. Util. Code § 1804(c) after the issuance of the final order in this proceeding.

Dated April 20, 2001, at San Francisco, California.



 /s/ CHRISTINE M. WALWYN



Christine M. Walwyn

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling Addressing Eligibility for Compensation Awards on all parties of record in this proceeding or their attorneys of record.

Dated April 20, 2001, at San Francisco, California.

    /s/   FANNIE SID

Fannie Sid

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

� All citations are to the Public Utilities Code unless otherwise indicated.


�  Section 1803.


�  Section 1804(b)(1).


�  Decision (D.) 98-04-059, p. 20.


�  D.98-04-059, Conclusion of Law 5.


�  GI/LIF NOI, p. 4.


�  The budget estimates submitted by GI/LIF reflect hourly rates other than those that have been previously adopted by this Commission.  GI/LIF is ordered to use only previously approved hourly rates in its request for compensation.  To the extent such amounts are not available, GI/LIF should use reasonable escalation factors for the previous year’s hourly rates.   


�  TURN has submitted articles of incorporation previously, with the most recent instance being A.99-12-024.  (TURN NOI, p. 1.)  There has been no change in the articles since that time.  TURN also indicates that of the 30,000 dues paying members the vast majority are residential ratepayers.  However, TURN does not poll members in a manner that would provide a precise breakdown between residential and small business owners, so a precise percentage is not available.


�  Adams NOI, p. 1.


�  January 10, 2001, PHC R.T. P. 50, 51.


�  Aglet NOI, p. 2.


�  Aglet NOI, p. 3.
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