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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking into whether the curtailment and diversion priorities for noncore natural gas customers in the service territories of Pacific Gas and Electric Company, and Southern California Gas Company should be changed.


Rulemaking 01-03-023

(Filed March 15, 2001)



ASSIGNED COMMISSIONER’S RULING 

DETERMINING CATEGORY, SCOPE, NEED FOR HEARING, 

AND SCHEDULE OF PROCEEDING

This ruling determines the category, scope, need for hearing, and schedule of this proceeding in accordance with Article 2.5 of the California Public Utilities Commission’s (Commission) Rules of Practice and Procedure.  This ruling’s determination of category may be appealed to the Commission in accordance with the procedures in Rule 6.4.  All other determinations made by this ruling are final.

Background

On March 15, 2001, the Commission instituted a rulemaking (R.01-03-023) concerning whether to alter current service priorities in the event of a natural gas curtailment or diversion.  As required by Rule 6(c)(2), the Commission preliminarily determined in R.01-03-014 that: (1) the category for this proceeding is “quasi-legislative”
; (2) there is a need for a formal hearing involving legislative facts
; (3) that the scope of this proceeding consists of whether to alter the assignment of priorities in event of a natural gas curtailment or diversion; and (4) the schedule for the proceeding consists of the milestones set forth on page seven of R.01-03-023, with the last milestone a final Commission decision by the summer of 2001.

On March 30, 2001, an Assigned Commissioner and Administrative Law Judge’s Joint Ruling (Joint Ruling) noted that gas storage could supplement the ability of a gas transmission system to meet peak demands, thereby reducing the need for curtailments.  Reflecting this insight, the Joint Ruling posed a series of questions concerning whether the Commission should alter regulatory policies affecting gas storage at this time to reduce the chance of gas curtailments.

Parties submitted comments and reply comments on April 6, 2001 and April 27, 2001, respectively.  Pursuant to Rule 6(c)(2), parties were given an opportunity to include in their comments their objections to the preliminary determinations contained in R.01-03-023.  No party commented on the determination regarding the category of proceeding.  In addition, a prehearing conference took place on April 17, 2001.  

As discussed below, numerous parties commented on the need for a hearing and the scope of the proceeding. 

Category 

Rule 6(c)(2) states as follows:

“A Commission order instituting rulemaking, issued after January 1, 1998, shall preliminarily determine the category and need for hearing, and shall attach a preliminary scoping memo.  Any person filing a response to an order instituting rulemaking shall state in the response any objections to the order regarding the category, need for hearing, and preliminary scoping memo.  At or after the prehearing conference, if one is held, the assigned Commissioner shall rule on the category, need for hearing, and scoping memo.  If the proceeding is categorized as ratesetting, the ruling shall also designate the principal hearing officer.  The ruling, only as to category, is appealable under the procedures in Rule 6.4.”

No party in comments, replies, or at the prehearing conference objected to the preliminary determination that this should be a quasi-legislative proceeding.

Pursuant to Rule 6(c)(2), I affirm the Commission’s preliminary determination in R.01-03-023 that this is a quasi-legislative proceeding.

Scope of Proceeding 

The order instituting rulemaking and the Joint Ruling have set the scope of this proceeding.  The order instituting rulemaking stated that this proceeding would determine whether to alter the assignment of priorities in the event of a natural gas curtailment or diversion.   The Joint Ruling noted the close linkage between gas supply, gas transmission, and gas storage policies.  As a consequence, the Joint Ruling expanded the scope of this proceeding to determine whether to change regulatory policies concerning gas storage at this time to reduce the chances of gas curtailments.

In opening comments, in statements at the prehearing conference, and in reply comments, most parties accepted the scope of the proceeding as defined in the order instituting rulemaking and the Joint Ruling.  

The Utility Ratepayer Network (TURN) was perhaps the most notable exception.  TURN proposed a comprehensive set of changes to policies affecting gas storage.  In a more limited way, Wild Goose Storage and Western Hub also proposed changes in gas storage policy.

In response, Southern California Gas Company (SoCal Gas) noted that the Commission is currently considering regulatory policies affecting the storage of gas on its system in I.00-11-002, a broad investigation into gas supply issues on the San Diego/SoCal Gas distribution system.  (TR, PHC, 25.)   SoCal Gas suggested that I.00-11-002 provided a better forum for consideration of proposed changes in policies affecting gas storage.

Similarly, Pacific Gas and Electric (PG&E) recommended against changes in gas storage policy at this time.  PG&E notes that changes, such as those proposed by TURN, would constitute a modification of the Gas Accord.  PG&E further noted that it plans to file its Gas Accord II application shortly.  PG&E stated that this upcoming Gas Accord II proceeding offered a more appropriate forum for addressing storage-related proposals.  (Reply Comments, p. 11.) 

We decline to expand the scope of this proceeding from that proposed in the order instituting rulemaking and the Joint Ruling.  We note that the comprehensive changes to regulatory policy concerning gas storage have procedural venues that permit their full exploration.  Thus, there is no need to expand the focus of this proceeding, and we will retain a narrow focus on whether changes are needed in curtailment policy or policies concerning gas storage as California confronts its energy needs for the summer of 2001.  

Need for Hearing

Pursuant to Rule 6(c)(2) of the Commission’s Rules of Practice and Procedure, the order instituting rulemaking preliminarily determined that there was a need for a legislative hearing.  

At the April 17, 2001 prehearing conference, in opening comments, and in reply comments almost all parties commented on proposed changes in gas curtailment policy and gas storage policies.  Among those responding, many parties commented explicitly on the need for legislative and/or evidentiary hearings.   

Southern California Gas Company (SoCal Gas) stated that there was no need for a change in curtailment priorities, but if the Commission wished to change the current curtailment policy or to develop new storage rules in this proceeding, hearings were needed.  (TR, PHC, 3-4.)    

PG&E also stated that there is already sufficient record upon which the Commission can and should conclude that no changes in the priority-of-service rules or in the rules governing gas storage services are needed at this time. (Reply Comments, p. 5.)  This position implies that no further hearings are necessary.

The Commission’s Office of Ratepayer Advocates (ORA) stated that no changes were needed in curtailment policy, and therefore no hearings needed.  (TR, PHC, 12.)  

The California Manufacturers and Technology Association (CMTA) also argued that no change in curtailment policy was prudent, and therefore no hearings were necessary.  If, however, the Commission decided to change current curtailment policy, CMTA argues that hearings would be necessary (TR, PHC, 14, 29.)  In its reply comments, CMTA recommended that the Commission terminate this proceeding without further hearings.

The California Generation Coalition (CGC), in sharp contrast, argued that a change in gas curtailment priorities is simple, and therefore no hearings are required to change current policy.  (TR, PHC, 17).   CGC recommends assigning a preference to electric generators to reduce the chance of curtailing gas to these noncore customers.

The Utility Reform Network (TURN) did not propose changes in gas curtailment priorities, but proposed a major new program of policies affecting gas storage and stated that hearings were necessary to develop its proposal.  (TR, PHC, 10.)   In response to the TURN proposal, the City of Long Beach commented that a consideration of TURN’s gas storage proposals would require hearings. (TR, PHC, 20.)  Similarly, Wild Goose Storage also stated that a change in gas storage policies such as that proposed by TURN would require legislative hearings (TR, PHC, 22).  In reply comments, Wild Goose Storage recommended that the Commission end this rulemaking without further hearings.  (Reply Comments, 1.)   Western Hub Properties, in its reply comments, stated that if the Commission proposes to consider TURN’s gas storage proposal at this time, then hearings must be held.  (Reply Comments, p. 4.)

Based on the comments received, statements at the prehearing conference, and the scope of this proceeding, I conclude that no hearings are necessary.  Deciding whether to change current curtailment priorities does not require an elaborate record or hearings.  Similarly, deciding whether to change regulations affecting gas storage in light of California’s immediate energy crisis does not require hearings.  Moreover, based on the comments of SoCal Gas, PG&E, Wild Goose Storage, the City of Long Beach, and Western Hub Properties concerning TURN’s gas storage proposals, it is clear that I.00-11-002 offers a better venue for considering specific proposals for changing SoCal Gas’s storage regulations and the Gas Accord II proceeding offers a better proceeding for considering specific proposals for changing PG&E’s gas storage regulations.
   Thus, hearings are not necessary.  

Schedule

In accordance with Rule 6.3 and 6(c)(2), the revised schedule is as follows:

Rulemaking Issued
March 15, 2001

Opening Comments
April 6, 2001

Prehearing Conference
April 17, 2001

Reply Comments
April 27, 2001

Draft Decision
June 2001

Final Decision
July 2001

Ex Parte Communications and Reporting Requirements

This ruling contains a final determination that the category of this proceeding is quasi-legislative.  Therefore, pursuant to Rule 7(d), there are no restrictions on ex parte communications in this proceeding, and there is no need to report any ex parte communications that occur.

Other Matters

Should subsequent analysis or events indicate that substantial changes to this schedule or to the scope of hearings are needed, either an additional ruling or a prehearing conference will inform parties of that decision.  

Since there shall be no hearing, the rules and procedures of Article 2.5 no longer apply to this proceeding except for matters covered by the scoping memo incorporated into this ruling above (Rule 6.6).  In particular, given that Article 2.5 no longer applies, there will not be an opportunity for parties to present final oral arguments to the Commission pursuant to Rule 8(d).

Therefore, IT IS RULED that:

1. The scope of the proceeding is to determine whether to change current service priorities in the event of curtailments in the supply of natural gas and whether to change current regulations affecting gas storage at this time.

2. This proceeding is categorized as quasi-legislative.

3. There shall be no hearing in this proceeding.

4. Article 2.5 of the Commission’s rules no longer applies to this proceeding except for matters covered by the scoping memo incorporated into this ruling.

5. A final decision in this proceeding is scheduled for issuance during July, 2001.  In no event should a final decision be issued any later than 18 months after R.01-03-023 was filed.

Dated May 17, 2001 at San Francisco, California.



/s/  RICHARD A. BILAS



Richard A. Bilas

Assigned Commissioner

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Assigned Commissioner’s Ruling Determining Category, Scope, Need for Hearing, and Schedule of Proceeding on all parties of record in this proceeding or their attorneys of record.

Dated May 17, 2001, at San Francisco, California.

/s/  GABY L. SUSANTO

Gaby L. Susanto

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities. To verify that a particular location is accessible, call: Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at TTY#1-866-836-7825 or (415) 703-5282 at least three working days in advance of the event.

� Rule 5(d) defines a “quasi-legislative” proceeding as one in which the Commission establishes policy or rules affecting a class of regulated entities.


� Legislative facts are defined in Rule 8(f)(3) as “the general facts that help the tribunal decide questions of law and policy and discretion.”


� Should, however, the Commission determine to alter the scope of the proceeding and propose changes in curtailment policies or regulations affecting gas storage, then hearings would prove necessary to determine exactly how to change policies and the best ways to implement new policies.  


� The proceeding schedule in R.01-03-023 was based on the assumption that Article 2.5 would apply.
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