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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Lynn R. and Roma Buehler, et al.,

Complainants,

vs.

Burlington Northern & Santa Fe Railway Company,

Defendant.


Case 01-01-016

(Filed January 8, 2001)

ADMINISTRATIVE LAW JUDGE’S RULING
PARTIALLY GRANTING DEFENDANT’S MOTION TO DISMISS

Summary

This Ruling partially grants Burlington Northern & Santa Fe Railway’s (Defendant or BNSF) Motion to Dismiss Complainants First and Third Causes of Action.  This ruling also orders BNSF and Complainants to file opening briefs on July 9, 2001 and reply briefs on July 30, 2001.

Background

This dispute centers on whether the Commission should enjoin BNSF from obstructing or interfering with Complainants’ or the public’s use of the Summit Truck Trail.  The February 27, 2001, Assigned Commissioner and Administrative Law Judge Ruling granted Complainants’ request for a temporary restraining order requiring BNSF to remove all barricades, gates, fences, and padlocks it erected across the Summit Truck Trail crossing.  The Commission held hearings on Complainants’ request for a preliminary and permanent injunction, contained in the Second Cause of Action, on March 21 and April 25, 2001.

Defendant’s Motion to Dismiss Complainants’ First and Third Causes of Action alleges that these causes of action are barred by the Commission’s lack of subject matter jurisdiction.  The First and Third Causes of Action seek declaratory relief, compensatory damages, and attorneys’ fees based on the theories of public user and inverse condemnation.  Complainants oppose Defendant’s Motion to Dismiss.  They assert the Summit Truck Trail has been judicially determined to be a public road.  Complainants further assert that the Commission’s jurisdiction over eminent domain proceedings permits it to hear a claim for inverse condemnation.  Defendant replies that the judicial determination is not res judicata, because Defendant was not a party to the court action.  Defendant further asserts that Complainants seek inverse condemnation damages based upon an alleged substantial impairment of access, which requires a legal determination within the exclusive province of the courts.

Motion to Dismiss

A motion to dismiss permits the Commission to determine “before hearing whether there are any triable issues as to any material fact.”  (Westcom Long Distance, Inc. v. Pacific Bell et al., D.94-04-082, (1994) 54 CPUC 2d 244, 249.)  In this proceeding, the Commission already has held hearings on Complainants’ Second Cause of Action for injunctive relief.  The Commission has jurisdiction over a disputed issue if that issue falls within the scope of the authority granted this Commission by the California Constitution or the Legislature.  (USDA Forest Service vs. Lukins Brothers Water Company, Inc., D.99-07-014, 1999 Cal. PUC LEXIS 481.)

First Cause of Action

Defendant’s Motion to Dismiss Complainants’ First Cause of Action is granted insofar as Complainants seek a judicial determination of their right to use the Summit Truck Trail.  The Motion to Dismiss is denied insofar as Complainants request that the Commission determine whether the Summit Truck Trail crossing is private, public, or publicly used.

The Commission can adjudicate the need for private crossings and the manner and conditions under which such crossings shall be constructed or maintained.  (In the Matter of the Application of David O. Daily, et al., D.93087, 6 CPUC 184, 190.)  For the Commission to find there is a private crossing, the Commission generally must find there is a licensing agreement.  (Id. at 188-189.)  The Complaint and Answer do not allege the existence of a licensing agreement or any negotiations for one.  Private property owners

cannot claim an easement by prescription since a railroad right-of-way is such a public way as to prevent the acquisition of a prescriptive title to or easement over any part thereof in favor of private persons, and use by such persons of the paths and tracks must [thus] be deemed permissive.  (Id. at 189, citing Breidert v. Southern Pacific Company (1969) 272 Cal. App. 2d 398.)

The Commission can determine whether a road is public or publicly used under section 1202 in order to apply that section or section 1202.3.  (See Re Southern Pacific Transportation Company, D.82933, 76 CPUC 723, 729-730.)  The appellate court decision (Oak Hills Property Owners Association, Inc. v. Gary T. Sanderson, California Court of Appeal, Fourth District, Division Two, E015845 (filed January 24, 1997: unpublished opinion)) is not res judicata on that issue.  Complainants request:

A judicial determination of their rights and duties, and a declaration as to their right to use Summit Truck Trail, including where it crosses over the BNSF tracks, as the public right of way which it has been adjudicated to be.

The Commission lacks jurisdiction to determine Complainants’ right to use the Summit Truck Trail where it does not cross the BNSF tracks.  The Commission lacks authority to determine interests in or title to property.  Such determinations are for the courts.  (Camp Meeker v. Public Utilities Commission, (1990) 51 Cal. 3d 845, 861.)  The Commission can determine whether the Summit Truck Trail crossing is public or publicly used in order to assert its jurisdiction under section 1202.  (See Southern Pacific at 730-731, citing Limoneria v. Railroad Commission (1917) 174 Cal. 232, 242.)  The Commission has authority to construe the existing rights of a regulated utility in order to exercise its regulatory authority.  (Camp Meeker at 861.)

Third Cause of Action

Defendant’s Motion to Dismiss the Third Cause of Action is granted.  The Commission lacks jurisdiction to resolve issues of inverse condemnation.  (Breidert v. Southern Pacific Company (1964) 61 Cal. 2d 659, 662; see generally Livermore Car Wash and California Water Service, D.86233, 80 CPUC 342, 348.)

Briefing Schedule

The parties requested that this Ruling set the briefing schedule.  Opening briefs are due on July 9, 2001, and reply briefs are due on July 30, 2001.

IT IS RULED that Defendant’s Motion to Dismiss Complainants’ First and Third Causes of Action is partially granted as described below:

1. 
The Commission lacks jurisdiction to determine Complainants’ right to use the Summit Truck Trail where it does not cross the BNSF tracks.

2.  The Commission lacks jurisdiction to resolve issues of inverse condemnation.

IT IS FURTHER RULED that Complainants and Defendant shall file opening briefs on July 9, 2001, and reply briefs on July 30, 2001.

Dated May 23, 2001, at San Francisco, California.



/s/ JANICE GRAU



Janice Grau

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling Partially Granting Defendant’s Motion to Dismiss on all parties of record in this proceeding or their attorneys of record.

Dated May 23, 2001, at San Francisco, California.

/s/ ERLINDA PULMANO

Erlinda A. Pulmano

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities. To verify that a particular location is accessible, call: Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074 or TTY# 1-866-836-7825 or (415) 703-5282 at least three working days in advance of the event.
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