I.01-04-002 et al.  ALJ/SRT/t93


ALJ/SRT/t93  6/5/2001



BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Order Instituting Investigation into Rules, Orders, and Conditions Pertaining to the Holding Company Systems of Pacific Gas and Electric Company, Southern California Edison Company, San Diego Gas & Electric Company, and their Respective Holding Companies PG&E Corporation, Edison International, and Sempra Energy, respondents.


Investigation 01-04-002

In the Matter of the Application of SOUTHERN CALIFORNIA EDISON COMPANY (U 338-E) for authorization to implement a plan of reorganization which will result in a holding company structure.


Application 87-05-007

(Filed May 6, 1987)

In the Matter of the Application of San Diego Gas & Electric Company (U 902-M) for Authorization to Implement a Plan of Reorganization Which Will Result in a Holding Company Structure.


Application 94-11-013

(Filed November 7, 1994)

In the Matter of the Application of Pacific Gas and Electric Company (U 39 M) for Authorization to Implement a Plan of Reorganization Which Will Result in a Holding Company Structure.


Application 95-10-024

(Filed October 20, 1995)



Joint Application of Pacific Enterprises, Enova Corporation, Mineral Energy Company, B Mineral Energy Sub and G Mineral Energy Sub for Approval of a Plan of Merger of Pacific Enterprises and Enova Corporation With and Into B Mineral Energy Sub (“Newco Pacific Sub”) and G Mineral Energy Sub (“Newco Enova Sub”), the Wholly Owned Subsidiaries of a Newly Created Holding Company, Mineral Energy Company.
Application 96-10-038

(Filed October 30, 1996)

ADMINISTRATIVE LAW JUDGE’S RULING RE: SOUTHERN CALIFORNIA EDISON COMPANY’S AND EDISON INTERNATIONAL’S DISCOVERY RESPONSES TO DATE AND FOLLOW-UP DISCOVERY REQUESTS 

1. Summary

This ruling seeks further discovery responses from Respondents Southern California Edison Company (SCE) and its parent holding company Edison International (EIX).  The ruling orders follow-up responses to the first set of discovery requests issued with the Order Instituting Investigation (OII), and also contains new discovery requests.  Rulings regarding the other Respondents are forthcoming.

2. Discovery Requests

With the OII’s issuance, the Commission directed a series of discovery requests to all Respondents.
  SCE and EIX produced certain documents and information in response to those requests, but further responses are required in the areas set forth below.  SCE and EIX shall provide these further responses and supplement their document productions no later than 10 calendar days after service of this ruling.

In addition, SCE and EIX shall respond to the new discovery requests listed below no later than 20 calendar days after service of this ruling.  All Respondent utilities (Pacific Gas & Electric Company (PG&E), San Diego Gas & Electric Company (SDG&E), and SCE) shall respond to new Request No. 20 no later than 20 calendar days after service of this ruling.

A.  Prior SCE/EIX Requests Requiring Supplementation

SCE and EIX shall supplement their prior responses within 10 calendar days of mailing of this ruling, as follows.

a. EIX’s responses to each document request accompanying the OII that calls for “all communications” between EIX and SCE include virtually no e-mails or intercompany memoranda.  Because it appears unlikely that there would have been no such documents related to the important topics addressed in the requests, EIX shall supplement its requests.  EIX is directed either to produce all such responsive documents, including e-mails, intercompany memoranda and other internal communications, or to file a declaration certifying under oath that no such responsive documents exist. 

b. SCE’s response to Request No. 3 is incomplete.  It indicates it searched “as thoroughly as possible in the short time allotted,” but has never stated that it has now produced all responsive documents and information.  SCE is ordered either to produce all such responsive documents, including e-mails, intercompany memoranda and other communications, or to file with the Commission a declaration certifying under oath that, after a diligent and thorough search, including but not limited to a search of e-mail records, that there are no non-privileged documents in SCE’s possession, custody, or control responsive to Request No. 3.  

c. In response to Request No. 4, SCE produced virtually no letters, intercompany memoranda, or e-mails relating to stock repurchases or dividend payments from SCE to EIX.  SCE is ordered either to produce all such responsive documents, including e-mails, intercompany memoranda and other communications, or to file with the Commission a declaration certifying under oath certifying that, after a diligent and thorough search, including but not limited to a search of email records, that there are no additional non-privileged documents in SCE’s possession, custody, or control responsive to Request No. 4.

d. SCE’s response to Request No. 10 is limited to the period January 1, 2000 to present.  The request is not limited to this time period, and indeed an Assigned Commissioner Ruling issued with regard to the same request specifically clarifies that the question pertains to “any time.”
  Please describe every instance in which SCE has made a demand on EIX or its predecessors, from 1988 to present, to infuse needed capital.  Please produce all documents relating to or reflecting such demands.

e. Despite being asked to do so by the Assigned ALJ on May 4, 2001, SCE has failed to file a privilege log regarding its document productions to date.  SCE shall serve a privilege log for all documents it has already produced, identifying each document withheld, in whole or part, including redacted documents, on the ground of privilege.  The log shall contain the following information about each such document: date, author(s), recipient(s), and topic(s) discussed.

B.  New Requests to SCE/EIX

Instructions and Definitions:

a. “Documents,” as used in these requests, unless otherwise qualified below, means, without limitation, all writings or records of every type in your possession, control or custody, including, but not limited to: testimony and exhibits, memoranda, correspondence, e-mails, letters, reports (including drafts, preliminary, intermediate, and final reports), surveys, written analyses, studies, summaries, pamphlets, books, charts, tabulations, notes, photographs, maps, bulletins, corporate or other minutes, diaries, transcripts, microfilm, microfiche, computer data, computer files, computers tapes, computer inputs, computer outputs and printouts, accounting statements, workpapers, speeches, and all other records, and non-identical copies bearing or having any attachments, notes or marks which distinguish them from the originals.

b. Unless otherwise specified, the time period covered by each request is from 1996 to present.

c. SCE and EIX shall serve a privilege log for all documents they produce, identifying each document withheld, in whole or part, including redacted documents, on the ground of privilege.  The log shall contain the following information about each such document: date, author(s), recipient(s), and topic(s) discussed.

d. SCE and EIX shall produce all documents organized and labeled to correspond with the request to which they are responsive.

Request No. 12:
  

EIX’s response to Request No. 3 in Attachment A to the OII refers to oral discussions concerning the transfer of funds between EIX and SCE.  EIX shall identify all parties to those discussions (including name, title, and current business address and telephone number) and the date and location of each such discussion.  EIX shall produce all notes, memoranda, telephone logs, and other documents relating to or reflecting those discussions.

Request No. 13:  

In response to Request No. 3, SCE refers to oral discussions concerning the transfer of funds between SCE and EIX.  Please identify all parties to those discussions (including name, title, and current business address and telephone number) and the date and location of each such discussion.  Please produce all notes, memoranda, telephone logs, or other documents relating to or reflecting those discussions.

Request No. 14:  

All documents discussing the determination of the amount or timing of dividends to be paid by SCE to EIX, from the time of the holding company’s formation in 1988 to present.

Request No. 15:  

All documents describing or discussing SCE’s dividend policy, starting 4 years before the formation of its holding company to present.

Request No. 16:  

All documents discussing the “ring fencing” of any subsidiary.

Request No. 17:  

All documents referring to or discussing any of the conditions imposed by the Commission’s holding company decisions cited in the OII issued in this proceeding, prepared at any time.
Request No. 18:  

All documents referring to or discussing the infusion of money into, or the loaning of money to, any subsidiary.  This request does not call for accounting records, invoices, or other records relating to or reflecting the actual transfer of funds.

Request No. 19:

All interim, final, proposed, and/or draft utility and holding company business plans, strategic plans, or other documents that contain information that identifies or discusses planning and strategic analyses such as financial planning, capital deployment, market entry strategies, and other strategic initiatives used by management for the operation and management of the companies.  Those documents may or may not have been approved by the Board of Directors.

C. New Request to Respondents PG&E, SDG&E and SCE

Request No. 20:

To each Respondent utility: State the value of the capital assets in your rate base (net investment in facilities, equipment, and other property you constructed or purchased to provide utility service to your customers, including tangible plant, intangible plant, and working capital) immediately prior to and immediately after formation of your holding company system.  In so doing, list all assets valued at over $1 million that were transferred from the utility to the holding company or any affiliate in the 18-month period following formation of your holding company system.  Include both tangible property, funds, and intangible property such as property or contractual rights.

3.  Service 

All discovery responses shall be copied via e-mail to the assigned Administrative Law Judge (ALJ) and the service list (including to those identified on the service list as “State Service” and “Information Only”).  The service list appears on the Commission’s web site at http://www.cpuc.ca.gov/published/service_lists/I0104002_25847.htm.  The assigned ALJ’s e-mail address is srt@cpuc.ca.gov.  Respondents shall hand deliver or send by overnight mail copies of responsive documents to President Lynch, ALJ Thomas and the General Counsel, and shall serve the responses and a Notice of Availability of the responsive documents by mail on the service list.

IT IS HEREBY RULED that:

1. 
Southern California Edison Company (SCE) and Edison International (EIX) shall supplement their discovery responses and produce additional documents and information in accordance with Section 2(A) of this ruling no later than 10 calendar days following service of this ruling.  

2. 
SCE and EIX shall respond to new Requests Nos. 12-19 contained in Section 2(B) of this ruling no later than 20 calendar days following service of this ruling.  

3. 
All Respondent utilities (Pacific Gas & Electric Company, San Diego Gas & Electric Company and SCE) shall respond to new Request No. 20 contained in Section 2(C) of this ruling no later than 20 calendar days following service of this ruling.

4. 
All discovery responses shall be copied via e-mail to the assigned Administrative Law Judge (ALJ) and the service list (including to those identified on the service list as “State Service” and “Information Only”).  The service list appears on the Commission’s web site at http://www.cpuc.ca.gov/published/service_lists/I0104002_25847.htm.  The assigned ALJ’s e-mail address is srt@cpuc.ca.gov.  Respondents shall hand deliver or send by overnight mail copies of their responses and all responsive documents to President

Lynch, ALJ Thomas and the General Counsel and shall serve the responses and a Notice of Availability of the responsive documents by mail on the service list.  

Dated June 5, 2001 at San Francisco, California.



/s/ SARAH R. THOMAS



Sarah R. Thomas

Administrative Law Judge

ATTACHMENT A
Pursuant to Ordering Paragraph 5, above, respondents are directed to produce, file, and serve the following information and documents within the time, and in the manner, specified in that Ordering Paragraph.  Unless otherwise specified, each request is made to all six respondents:

1. All presentations to and minutes of meetings of their respective boards of directors relating to the payment or non-payment of dividends by respondent utilities to their respective holding companies from January 1, 2000 to present.

2. All presentations to and minutes of meetings of their respective boards of directors relating to the distribution or transfer of funds or other assets from the utilities to the holding companies, or vice versa, between 1996 and the date of this order.

3. All communications between the holding companies and their respective utility subsidiaries relating to the utilities’ payment or non-payment of dividends from January 1, 2000 to present.

4. All communications between the holding companies and their respective utility subsidiaries relating to the distribution or transfer of funds or other assets from the utilities to the holding companies, or vice versa, between 1996 and the date of this order.

5. Edison, PG&E, and SDG&E are directed to inform the Commission when, if it all, it retained bankruptcy counsel and/or financial advisors with insolvency expertise during 2000 or 2001, and produce all presentations to and minutes of meetings of their respective boards of directors relating to the decision whether or not to retain bankruptcy counsel during 2000 or 2001.

6. Respondent holding companies are directed to describe, and produce supporting documentary evidence, relating to all current restrictions on or transfers of funds or other assets from their subsidiaries to themselves, and from themselves to their respective utility subsidiaries.  Such documentary evidence shall include, but not be limited to, all organizational documents implementing any ring fencing transaction and all presentations to, and minutes of, meetings of their respective boards of directors relating to any ring fencing transaction.

7. Respondent holding companies are directed to describe, and produce supporting documentary evidence, of any distributions or transfers of funds or other assets from themselves to any subsidiary, including respondent utilities, between 1996 and the date of this order.

8. Respondent utilities are directed to describe all planned or required construction or maintenance, or any other actions that may affect service and/or reliability, that they have eliminated or deferred between January 1, 2000 and the date of this order.

9. Respondent holding companies are directed to produce documentary evidence showing whether they have provided infusions of capital to respondent utilities at any time between June 2000 and the date of this order, and, if so, the date, amount, and purpose of such infusion.

10. Respondent utilities are directed to produce documentary evidence showing whether they made demands on their respective holding companies to infuse needed capital. 

11. Copies of all credit agreements, debt instruments, and similar documents that purport to limit the ability of the unregulated subsidiaries to pay dividends, or limit the ability of respondent holding companies and/or their unregulated subsidiaries to transfer funds or assets to respondent utilities, or to assume liabilities for obligations of respondent utilities.

(END OF ATTACHMENT A)

CERTIFICATE OF SERVICE

I certify that I have by mail, and by electronic mail to the parties to which an electronic mail address has been provided, this day served a true copy of the original attached Administrative Law Judge’s Ruling Re: Southern California Edison Company’s and Edison International’s Discovery Responses To Date and Follow-Up Discovery Requests on all parties of record in this proceeding or their attorneys of record.

Dated June 5, 2001, at San Francisco, California.

/s/ MAUREEN S. LITTLE

Maureen S. Little

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents.  You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities.  To verify that a particular location is accessible, call:  Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074, TTY 1‑866‑836‑7825 or (415) 703‑5282 at least three working days in advance of the event.

� OII, Attachment A, appended hereto as Attachment A.


� Assigned Commissioner Ruling, A.00-11-038 et al., dated March 29, 2001.


� The document requests accompanying the OII numbered 1-11; the new requests commence with number 12.  All references to document requests in that number range refer to Attachment A to the OII, which is appended hereto as Attachment A.
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