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ASSIGNED COMMISSIONER AND 

ADMINISTRATIVE LAW JUDGE’S RULING

DENYING MOTION TO ABEY COST RE-EXAMINATION 

AND SETTING SCOPE FOR UNBUNDLED NETWORK ELEMENT

COST RE-EXAMINATION PROCEEDING

This ruling denies the motion filed by Pacific Bell Telephone Company (Pacific) on February 28, 2001, asking the Commission to defer any re‑examination of the costs and prices of unbundled network elements (UNEs) until action by the United States Supreme Court on challenges to the Federal Communications Commission’s (FCC) Total Element Long Run Incremental Cost (TELRIC) cost standard.  The ruling also determines that the Commission will proceed with Application (A.) 01-02-024 and A.01-02-035 and therein re-examine the recurring costs and prices of unbundled switching and unbundled loops.  This ruling consolidates these two applications to streamline the review of these UNEs according to the same schedule.  Furthermore, this ruling discusses the scope and schedule for this consolidated UNE review and requires Pacific to file cost studies for unbundled loops and unbundled switching by August 15, 2001.  The assigned Administrative Law Judge (ALJ) will draft an order to dismiss A.01‑02‑034 which requested review of the DS-3 entrance facility without equipment and to confirm the denial in this ruling of Pacific’s request to re‑examine the Voice Grade Expanded Interconnection Service Cross-Connect (EISCC).

I. Background

In Decision (D.) 99-11-050 in Rulemaking (R.) 93-04-003/Investigation (I.) 93-04-002, the Open Access and Network Architecture Development (OANAD) proceeding, the Commission invited carriers with interconnection agreements with Pacific to annually nominate UNEs for consideration by the Commission in a proceeding to review the costs of up to two UNEs.  The Commission set a threshold in the decision requiring that a particular UNE must have experienced a cost change (up or down) of at least 20% to be eligible for nomination.  The decision required that a party nominating a UNE for review must include a summary of evidence demonstrating a cost change of at least 20% from the costs approved in D.98‑02-106. 

In February 2001, the Commission received four separate requests to nominate UNEs for cost re-examination along with a motion to defer the re‑examination.  The four requests are as follows:

· A.01-02-024, filed February 21, 2001, the joint application of AT&T Communications of California, Inc. (AT&T) and WorldCom, Inc. (WorldCom) (hereinafter referred to as “Joint Submitters”), requesting that the Commission re-examine the recurring costs and prices of unbundled switching.

· A.01-02-034, filed February 28, 2001, the application of The Telephone Connection Local Services, LLC, (Telephone Connection) requesting that the Commission re-examine the recurring costs and prices of the DS-3 entrance facility without equipment. 

· A.01-02-035, filed February 28, 2001, the joint application of AT&T and WorldCom requesting that the Commission re‑examine the costs and prices of unbundled loops.

· A motion filed by Pacific in the above-captioned OANAD proceeding requesting that the Commission defer any re-examination of the costs and prices of UNEs until the United States Supreme Court has completed its consideration of the challenge to the Eighth Circuit’s order on the FCC’s TELRIC cost standards.
  However, Pacific recommends that if it is determined that any UNEs will be considered for re-examination at this time, the one it would nominate is the EISCC.

On March 28, 2001, the undersigned ALJ issued a ruling consolidating these applications with the OANAD proceeding for the limited purpose of taking comment on which, if any, UNEs should be re-examined pursuant to D.99‑11‑050.  The ruling invited comments on whether any UNEs should be re‑examined at this time in light of the pending Supreme Court litigation and Commission resource constraints, and if so, parties were asked to justify and rank the UNEs that had been nominated. 

II. Pacific’s Motion to Abey

In its February 28, 2001 motion, Pacific asks the Commission to defer the annual cost re-examination because the review would involve the same costing principles that are the heart of the case currently pending before the Supreme Court.  According to Pacific, the Eighth Circuit invalidated the FCC’s TELRIC rules in Iowa Utilities Board II because it considered the FCC’s reliance on a hypothetical rather than an actual network to be a violation of the Telecommunications Act of 1996 (“the Act”).  Pacific contends that this hypothetical network assumption rejected by the Eighth Circuit is embedded in all of Pacific’s TELRIC cost studies.  Although the Eighth Circuit’s decision to invalidate the FCC’s TELRIC rules was subsequently stayed, Pacific claims this stay is extremely limited and does not permit state commissions to continue to rely on the TELRIC cost standard.  Since TELRIC has been found to violate the Act, Pacific claims there is currently no cost standard for the Commission to employ in reviewing UNE costs and prices.  Pacific argues that any work undertaken by the Commission prior to the Supreme Court decision on this case will be wasteful and will have to be redone.  In the event the Commission does not defer the proceeding, Pacific nominates the EISCC for review, which we discuss more fully below.

Pacific’s motion also alleges that applications filed by AT&T and WorldCom to initiate a re-examination of loops and switches should be dismissed as procedurally improper because D.99-11-050 explicitly states that “the Commission shall…conduct an annual proceeding….”  Pacific suggests that an application filed by a party is improper.  

On March 15, 2001, AT&T and WorldCom jointly filed a response to Pacific’s motion.  The Joint Submitters request that the Commission deny Pacific’s motion, arguing that the FCC’s current regulations concerning TELRIC are valid and remain in effect given the stay of the Eighth Circuit’s opinion.  Nevertheless, the Joint Submitters claim that the Commission has consistently relied upon its independent state authority in developing costing principles and can do so again here.  Thus, the Joint Submitters see no legal or reasonable policy basis for further delay. 

In response to the ALJ’s ruling of March 28, 2001 seeking comment on the notion of deferring any UNE re-examination, comments were filed by Joint Submitters, California Association of Competitive Telecommunications Companies (CALTEL), Communications Workers of America District 9 (CWA), Office of Ratepayer Advocates (ORA), Pacific, The Utility Reform Network (TURN), Telephone Connection, and Z-Tel Communications, Inc. (Z-Tel).

The majority of commenters oppose Pacific’s motion to defer the re‑examination and voice support for the views expressed in the Joint Submitters’ filings.  ORA, Telephone Connection, and Z-Tel state that the FCC’s TELRIC methodology is valid and good law and that TELRIC remains a lawful UNE pricing standard.  ORA does not agree it would be a waste of Commission resources to conduct a re-examination of certain UNEs at this time since the Supreme Court may very well reverse the Eighth Circuit and affirm the FCC’s TELRIC methodology.  TURN, CALTEL, Telephone Connection and Z-Tel generally comment that re-examination of certain UNE costs and prices is crucial to the success of competition in the local marketplace, and delay is inconsistent with the public interest in promoting such competition.  Z-Tel contends that immediate review is essential because pricing is the number one barrier to mass-market entry into the residential and small business sectors in California.   

Joint Submitters, for the most part, reiterate their earlier comments in opposition to Pacific’s motion.  They contend that any deferral of UNE review precludes the entry of competitors seeking to serve residential and small business markets in Pacific’s territory and denies competitors the benefit of the annual review process established in D.99-11-050.  They also note that Pacific’s current deferral request is inconsistent with the position Pacific took in the collocation phase of OANAD where Pacific urged the Commission to not delay because of the Eighth Circuit opinion.  Finally, Joint Submitters plead that the Commission not put the health of the telecommunications industry at risk while focussing on energy matters.

Pacific generally reiterates the arguments from its motion that the Commission should defer any UNE cost re-examination until the Supreme Court action on the TELRIC issues.  CWA agrees with Pacific that the Commission should defer any cost re-examination until the FCC’s TELRIC rules are clarified by the Supreme Court.  

Discussion

We will deny Pacific’s motion to defer the annual cost re-examination instituted in D.99-11-050.  We agree with Joint Submitters and other parties that we retain the independent state authority to review UNE costs and prices and we have proceeded in this endeavor in the past when similar litigation cast uncertainty over final policy outcomes.  We do not agree with Pacific that state commissions cannot continue to rely on TELRIC.
  We find that the stay of the Eighth Circuit’s order has the effect of maintaining the status quo, which means that the FCC’s TELRIC rules remain in effect.  Therefore, it is not improper to refine UNE costs and prices in California using a TELRIC methodology.

We prefer to proceed now with our first annual review of selected UNEs rather than await the outcome of the federal litigation.  For one thing, the federal litigation might take a year or more to be final.  We would rather move forward and re-examine a portion of our previously established UNE costs and prices so that the prices competitor’s pay for the use of Pacific’s network are based on current data and assumptions.  If we were to wait for the federal litigation to be finalized, competitors would be forced to pay prices for at least another year, or possibly longer, based on costs we adopted in 1998.  We favor updating some of these costs now.  We are not inclined to delay action simply because there is uncertainty over the federal litigation. 

In addition, we agree with Joint Submitters, Z-Tel and the other commenters who stated that the public interest is best served by a prompt review because proper, cost-based pricing is critical to entry into the marketplace.  Although the Commission’s resources are certainly burdened of late with many critical matters, the Commission cannot afford to ignore the needs of competitors in the local exchange market and the benefits they can offer to consumers and the state economy.  For all of these reasons, Pacific’s motion to abey the annual cost re-examination is denied.

In addition, we find it necessary to provide guidance for the future on the appropriate process for initiating this annual re-examination.  We do not agree with Pacific’s assertion that the applications filed by Joint Submitters are somehow procedurally improper.  In D.99-11-050, the Commission indicated that carriers shall make nominations through a “filing,” but it did not specify the form of the filing.  Lacking further guidance, Joint Submitters and Telephone Connection chose to file applications.  Pacific chose to file a motion containing its nomination in the OANAD docket.  For future reference, we prefer that carriers file their nominations as applications.  This will allow the Commission to process the nominations it accepts and dismiss the others.  

III. UNE Nominations

Having decided that we will not defer this year’s UNE cost re‑examination, we must choose which UNEs to address.  We will discuss each of the UNEs nominated in turn.

A. Unbundled Switching

In A.01-02-024, AT&T and WorldCom (Joint Submitters) jointly request that the Commission reexamine the recurring costs of unbundled switching, both local and tandem. Joint Submitters contend that unbundled switching is a critical element deserving of review because its current price exceeds its forward-looking economic cost.  This excessive price inhibits competitors from offering their own local exchange services within California.  Joint Submitters include declarations that they claim demonstrate that the cost of unbundled switching has decreased by more than 20% compared to the cost data on which the Commission based current unbundled switching prices for Pacific.  Joint Submitters point out that when the Commission adopted final UNE prices for unbundled switching in 1999, these prices were already five years old because they were based on cost studies that had first been prepared in 1995 using 1994 base year data.  They further note that the Commission itself observed in D.99‑11-050 the rapid decline of some of these costs, particularly switching. 

As evidence to support their application, Joint Submitters provide declarations by Ms. Catherine Pitts and Ms. Terry Murray which state that switching investment costs, switch expenses, and “support investments” (such as general purpose computers) have all declined dramatically relative to the costs adopted in D.98-02-106.  Declines in switch investments are attributed to (1) the steady decline in computer prices over the past decade, (2) the increase in Pacific’s purchasing power as a result of mergers by Pacific Telesis with SBC Communications and SBC with Ameritech, and (3) the use of GR-303 or “Next Generation Digital Loop Carrier” (NGDLC) technology.  

The declaration of Ms. Pitts indicates that the price for adding growth lines
 has fallen dramatically since 1996 and she cites testimony filed by carriers in other states supporting this view.  Ms. Pitts states that this decrease alone could affect per line switch investment by 50%.  She further states that switch investments are declining on a per minute of use basis based on a 40% growth in minutes of use from 1994 to 1999 which has led to a 28% decline in switching investment.  Ms. Pitts also claims that additional cost reductions can be achieved if GR 303 or NGDLC technology is factored into the switching cost studies. 

With regard to switching expenses, Joint Submitters claim that expenses which make up half or more of the cost of various UNEs have also declined by more than 20% since the 1994 base year data used in the prior cost studies.  Ms. Murray shows that Pacific’s 1999 booked expenses were 23% lower (on an expense per line basis) and 32% lower (on an expense per minute basis) than its 1994 booked expenses.  Ms. Murray explains that the number of switches Pacific deploys has slightly decreased since 1994 while the number of lines served by those switches has increased 20% and the number of dialed minutes has grown 40%.  She also cites an SBC claim that it anticipates switching-related cost savings from the deployment of packet switching technologies and from reductions in the total number of switches in the SBC network which will also lower maintenance expense.  Further, Ms. Murray states that additional expense savings for switch maintenance and repair will result from Pacific’s deployment of “best practices” with its merger partner, SBC Communications, Inc.  Finally, Ms. Murray claims support investments have also declined by over 15% based on an analysis of general purpose computer investment accounts. 

Several respondents to the ALJ’s ruling support the review of switching including ORA, Z-Tel, CALTEL, Telephone Connection, and TURN.  ORA argues that proper costing and pricing of switching is critically important to competition and end-user rates.  ORA requests that the Commission grant interim relief and reduce the prices for switches by 20% until the re-examination is completed.

Z-Tel explains it is a CLC offering bundled services to residential customers through purchase of the combination of UNEs known as the “UNE Platform” or UNE-P.  Z-Tel contends that the pricing of the UNE-P is crucial to its mass-market entry strategy and therefore, it recommends review of unbundled local switching and certain aspects of the shared transport network UNE.  Z-Tel compares California’s rates for these UNEs to the rates in other SBC states, such as Texas, and claims that aside from loop rates, UNE rates should be consistent across a BOC’s footprint because forward looking costs of providing switching should not vary from state to state.  Z-Tel claims that switching rates in California should be lower than rates in Texas because higher line density in California should lead to lower switching rates.  Z-Tel also asks the Commission to review the terms and conditions under which Pacific offers shared transport to competitors because it claims that Pacific has placed artificial restrictions on competitive local carriers’ (CLCs) use of shared transport UNEs which violate the nondiscrimination provisions of TA 96. 

Pacific opposes the proposed review of unbundled switching.  First, Pacific claims that Joint Submitters have gone beyond the two UNE limit established in D.99-11-050 by instead nominating two enormous UNE categories.  According to Pacific, switching related UNEs incorporate over 51 separate elements and the unbundled loop UNEs include another seven elements.  Pacific argues that given the Commission’s workload and resource constraints, Joint Submitters’ request is improper.  Second, Pacific argues that Joint Submitters have not met the burden of demonstrating a 20% cost decline for switching related UNEs because they have merely claimed that a number of factors, when taken together, should produce a decrease of 20% in per-line switching investments.  Pacific contends that this presumption is faulty.  Further, Pacific claims that Applicants have ignored the “life cycle” approach for determining switch investment that the Commission adopted in D.98-02-106 by focussing solely on a single, deeply discounted switch price.  Pacific rebuts the assertion that its mergers with SBC and Ameritech have led to large increases in purchasing power, and it also denies the claim that the GR303 technology will reduce the cost of Pacific’s switch ports.

In response to the ALJ’s March ruling, Joint Submitters note that in D.99‑11-050, the Commission found unbundled loops, switch ports, and white pages listing to be “monopoly building blocks” (MBBs) since they are essential to the provision of local exchange service and since alternatives to them are only beginning to become available in the market.  They claim that Pacific’s current prices for two of these three MBBs are inflated relative to cost, which has driven competitors out of California.  They provide a comparison of UNE prices and Pacific’s retail rates to demonstrate what they consider a price squeeze on competitors.  Joint Submitters also rebut Pacific’s claim that the switching category involves 51 separate UNEs.  In contrast, Joint Submitters argue that the FCC has defined unbundled switching as one category of UNE that includes line-side facilities, trunk-side facilities, and all features, functions, and capabilities of the switch.  Joint Submitters contend the switching UNE has 51 “rate elements” which are essentially rate design features of the switching UNE and are not themselves separate UNEs.  They further note that in other states, such as Illinois, switching is considered a single UNE and it would be ludicrous to arbitrarily label switching a single UNE in one state and 51 UNEs in California solely because of rate design differences. 

Discussion

We are persuaded to review the costs of unbundled switching as proposed by Joint Submitters.  First, we disagree with Pacific that the nomination of switching is improper because it encompasses 51 UNEs.  Rather, we agree with Joint Submitters’ analysis and find that the unbundled switching UNE includes numerous rate elements because of rate design features adopted in California.  Our review will include all elements within the unbundled switching UNE, including ports, features, usage and termination. 

Second, we find that Joint Submitters have provided sufficient evidence to warrant a review of unbundled switching.  Although Joint Submitters cannot definitively prove a 20% decline, they need not do so to warrant review.  Rather, we find that the summary of evidence presented leads to a reasonable presumption that costs may have declined by that amount, and that is sufficient justification for merely beginning the process of re-examining cost studies for this UNE.  During the Commission’s review of new cost studies, AT&T, WorldCom, Pacific, and other parties will need to produce actual evidence, and not merely a summary of evidence, to justify their positions.  

Clearly, from the filings of both Joint Submitters and Pacific, there are disputed areas, particularly with regard to the deployment of GR303 and NGDLC and suggested merger savings.  The existence of disputes at this stage is not an adequate reason to abandon a review of unbundled switching costs.  Moreover, Pacific has not disputed several other of Joint Submitters’ assertions including those involving the dramatic price reductions for growth lines, the explosion in number of lines served and minutes of use, and projections regarding lower maintenance expenses.  We also are persuaded that switching deserves a review given the disparity in rates across the SBC network.  We find these factors sufficient justification to begin a review of switching.  Obviously, Joint Submitters and other parties favoring a lowering of unbundled switching prices will still have the burden of proving, as this application moves forward, that the Commission should alter the costs that were adopted in D.98-02-106.

We will not grant ORA’s request to grant interim relief and reduce switching prices 20% right now.  While a reduction in switching prices may ultimately be supported, the record at this point is not sufficient to justify this and we are not inclined to inject uncertainty into the market by adopting an interim price that would later need adjusting.  We would prefer to set an aggressive schedule and move quickly in this proceeding to achieve new unbundled switching prices.

Likewise, we will not grant the request of Z-Tel to review the terms and conditions of shared transport.  We will limit the re-examination of unbundled switching to costing issues and we find that terms and conditions of service is an issue more appropriately raised and reviewed in the context of Pacific’s Section 271 proceeding. 

A. Unbundled Loops

In A.01-02-035, Joint Submitters jointly request the Commission re-examine the recurring costs of unbundled loops.  Joint Submitters identify a number of factors that they claim, when taken together, suggest reductions in forward looking loops costs of 20% or more relative to the costs the Commission previously adopted.  Furthermore, Joint Submitters urge the Commission to waive the required showing of a 20% decrease because the Telecommunications Act of 1996 requires cost-based prices for UNEs and does not condone any non-cost-based price.  

Joint Submitters contend that although evidence shows loops costs have decreased substantially relative to the costs previously adopted by the Commission, they cannot precisely quantify the reductions for loops because certain key data remains in Pacific’s possession.  Further, Joint Submitters claim it is difficult to determine the exact inputs and assumptions that underlie the adopted OANAD loop costs.  Joint Submitters state that the combined weight of the evidence of significant cost decreases and the policy arguments for lowering entry barriers call for the Commission to review loop costs.  Joint Submitters urge the Commission to send the right signal for competitive entry in California by reducing UNE loop prices to cost-based levels as soon as possible. 

Joint Submitters claim loops costs have significantly declined based on four key factors: 

· Economies of scale resulting from Pacific’s merger with SBC and Pacific’s “Project Pronto” have lowered capital costs for all equipment and facilities.

· Process improvements such as “core re-engineering” efforts that have reduced expenses and investments.  

· Technological change that has reduced the cost of the NGDLC electronics.  Joint Submitters point to recent statements by Pacific that Project Pronto will be self financing based strictly on the operating costs savings associated with deployment of the new technology.  Joint Submitters claim this statement suggests that expenses in Pacific’s loop cost study are overstated.  

· Economies of density that have lowered unit costs of outside plant.  Specifically, 48% access line growth since 1994 has reduced loop costs because as more lines are served, unit costs decrease for the facilities to serve those lines.  Also, access line growth can improve outside plant utilization and reduce investment per working line. 

In addition, Joint Submitters request the Commission review the “shared and common” cost markup of 19% that was adopted in D.99-11-050 even though that order explicitly stated the Commission would not reexamine the markup factor in the annual cost review.  Joint Submitters argue that the mark-up, which is among the highest in the country, must be reviewed to ensure it is set at a cost-based level, particularly given that the mark-up is based on 1994 data which predated Pacific’s subsequent mergers with SBC and Ameritech.

To justify the request, Joint Submitters present several policy arguments.  First, they argue that pricing of unbundled loops is critical to the emergence of full and fair local competition in California.  The current prices are based on studies that heavily relied on 1994 base year data.  According to Joint Submitters, even a modest overstatement in the price of unbundled loops is likely to profoundly effect competition.  Joint Submitters’ claim that the current above cost price of unbundled loops has inhibited them and other competitors from mounting a significant challenge to the incumbent’s monopoly of service to residential customers.  They point out that Pacific’s adopted price floors exceed Pacific’s current retail revenues for both residential and business local exchange service and they claim this results in an anti-competitive “price squeeze.”  They contend this price squeeze deters competitive entry in California, especially in the residential market, where competitors using unbundled loops do not have access to the Universal Service Fund subsidy that provides Pacific with much of the difference between its retail price and adopted costs. 

Joint Submitters claim that the inflated price of unbundled loops is directly responsible for Pacific’s recent application to increase the retail price of its basic business local exchange services.  Pacific contends it must increase these prices to comply with the price floors adopted in D.99-11-050.  Joint Submitters claim that unless the Commission reduces unbundled loop prices, Pacific will most likely file a similar application to increase residential prices as well.

Other than Pacific, respondents to the ALJ’s ruling generally support the review of unbundled loops.  Specifically, ORA, CALTEL, Telephone Connection and TURN support the request.  ORA claims that incorrect loop pricing has impacts that go well beyond incorrect pricing signals such as affecting universal service payments, affects on geographic deaveraging, and affects on imputation and end-user rates.  ORA argues that proper costing and pricing of the loop is critically important to competition and end-user rates.  As with unbundled switching, ORA asks the Commission to grant interim relief and reduce the prices for loops by 20% until the re-examination is completed.

Pacific opposes review of unbundled loops, stating that Joint Submitters have provided only anecdotal information that loops costs have declined by 20%.  Pacific states that Applicants have not met the burden placed on them by D.99‑11-050.  In addition, Pacific claims that Joint Submitters are inappropriately asserting methodological changes to unbundled loop cost studies.  Pacific denies any assertions that NGDLC and GR303 technologies provide loop cost savings. To support its position, Pacific provides the declaration of Mr. Scott Pearsons which states that GR303 was not modeled in TELRIC loop studies because it cannot provide access to unbundled loops.  The declaration of Mr. Donald Palmer also argues that Joint Submitters’ assertions regarding NGDLC technology are flawed.  Instead, Pacific argues that review of the unbundled loop should be deferred until the triennial review discussed in D.99-11-050. 

Similar to its opposition to the review of switching, Pacific claims that the unbundled loop actually includes seven UNEs.  Therefore, Joint Submitters’ request is improper.  Finally, Pacific opposes Joint Submitters’ request to re‑examine the 19% shared and common cost mark-up because this would require reconsideration of all of Pacific’s TELRIC costs.  Review of the markup was explicitly prohibited by D.99-11-050.  

Discussion

We find that Joint Submitters have presented a sufficient summary of evidence to justify re-examination of unbundled loop costs at the present time.  Just as with unbundled switching, even though Joint Submitters cannot absolutely prove a 20% decline in loops costs, they have presented a sufficient summary of evidence of cost declines in factors affecting loops costs to warrant re-examination of this UNE.  Joint Submitters and other parties still bear the burden of producing evidence as the application proceeds to justify changes to adopted loop costs.

The parties dispute several facts surrounding loops costs such as the extent to which NGDLC technology was captured in former cost studies and merger related savings.  As we stated above for switching, the existence of disputes is not an adequate reason to defer review of unbundled loop costs.  We note that Pacific does not dispute assertions regarding access line growth or savings from Project Pronto.  These assertions alone provide sufficient rationale for a review of unbundled loop costs.  In addition, we are persuaded to review loops costs by several policy arguments, including that loop costs are crucial to competition and the potential price squeeze and its effects on competition. 

Once again, we disagree with Pacific that the loop nomination actually encompasses seven UNEs.  We find that the unbundled loop has several components which can be thought of as rate elements, together forming one UNE.  Our review will include all elements within the unbundled loop UNE.

Although we will proceed with review of unbundled loop costs, we are not persuaded to deviate from the Commission’s statements in D.99-11-050 and undertake a review of the 19% shared and common cost markup.  As the Commission noted in that order:

The Commission will not entertain any requests to reconsider the markup for shared and common costs in the annual re-examination proceeding.  Re-examination of the 19% markup adopted in this decision would effectively require us to reconsider all of Pacific’s TELRIC costs.  Such a daunting task would be inconsistent with the limited annual cost re-examination proceeding we are establishing here.
  (Emphasis in original.) 

It is our view that a re-examination of both the unbundled loop and unbundled switching is a sufficient task for the present and one which should produce updated cost-based prices for these two crucial UNEs. 

We deny ORA’s request for interim relief for the same reasons discussed above for switching.

B. DS-3 Entrance Facility without Equipment

In A.01-02-034, Telephone Connection requests the Commission review the recurring costs and prices of the UNE representing the DS-3 entrance facility without equipment.  Telephone Connection states that the actual costs of this UNE are more than 20% below the cost upon which the Commission based its pricing for this UNE and this UNE is a critical factor in allowing smaller CLCs to successfully compete in the local market.  Telephone Connection claims that the price for this UNE was never set properly in prior Commission orders because Pacific neglected to submit costs for this UNE in its 1997 TELRIC cost study.  Instead, the Commission had to back out costs of equipment from the TELRIC for a DS-3 entrance facility with equipment. Telephone Connection points out that the final TELRIC price for this UNE is 82% more than the price set in Pacific’s arbitration with AT&T.  Telephone Connection argues that based on this comparison, the current price of the DS-3 entrance facility without equipment greatly exceeds its cost.

In responses filed to the ALJ’s ruling, Pacific objects to review of the DS-3 entrance facility.  First, Pacific claims that Telephone Connection does not have standing to nominate a UNE for re-examination since it has not entered into an interconnection agreement with Pacific.  Second, Pacific states that Telephone Connection has not demonstrated a 20% change in costs because its comparison of the UNE rate to the arbitrated TSLRIC is not a valid comparison.  ORA, while sympathetic to the concerns raised by Telephone Connection, states that the pricing of the DS-3 entrance facility has a much smaller effect on competition than other nominated UNEs.  Both CALTEL and Telephone Connection ask the Commission to lift its cap of reviewing only two UNEs because they believe review of unbundled loops, unbundled switching and the DS-3 entrance facility can be conducted efficiently and quickly without significant resources.  Telephone Connection asks the Commission to not second-guess which UNEs are more critical to the needs of competitors.  

Discussion

We agree with Pacific that Telephone Connection does not have standing to nominate a UNE since it has not signed an interconnection agreement with Pacific.  Even considering the substance of the request, we are not convinced that we should re-examine this UNE at this time given the other UNEs which we are inclined to review.  While we do not like to “second guess” which UNEs are more critical to competitors, there are practical limits to what the Commission can reasonably accomplish in this annual review.  We agree with ORA that compared to the other UNEs nominated, the pricing of the DS-3 entrance facility without equipment has a smaller impact on local competition.  We decline to review the DS-3 entrance facility without equipment for this annual review.  The assigned ALJ will draft an order to dismiss A.01‑02‑034.


B. EISCC

In its Motion to Abey the Cost Re-Examination, Pacific asks that if the Commission denies the motion, it should re-examine the costs of the EISCC which Pacific claims has increased by more than 20% over prior cost studies.  The EISCC is the connection between Pacific’s network and a CLC’s collocation arrangement within a Pacific central office building.  In a declaration attached to the motion, Pacific’s witness Mr. Pearsons explains that since the utilization rates for this UNE are higher in the previous cost study than experience has shown over the past several years, a cost re-examination is justified.  

Joint Submitters oppose the nomination of the EISCC, stating that it is not an unbundled network element but merely an interconnection facility.  They claim it is an extraordinarily minor component that a competitor only needs if collocation is used.  Joint Submitters oppose re-examination of the EISCC because they claim it does not pose the barrier to competition that current prices for switching and unbundled loops pose.  In addition, ORA does not support review of the EISCC at this time.

Discussion

We will not grant Pacific’s request to review the EISCC.  We find that the Commission’s resources are more wisely spent reviewing the costs for unbundled loops and switching for this year’s annual review.  Furthermore, if utilization rates increase for the EISCC based on our review of the costs of loops and switching, this may self-correct the utilization problem that Pacific describes.  We, therefore, deny Pacific’s motion to review the EISCC. 

IV.  Scope and Schedule for UNE Cost Review

C. Consolidation

To facilitate our review of unbundled loops and unbundled switching, we will consolidate A.01-02-024 and A.01-02-035 and adopt one schedule for the filing of cost studies and comments in this consolidated proceeding.  The assigned ALJ will draft an order to dismiss A.01-02-034 which requested review of the DS-3 entrance facility without equipment and to confirm the denial in this ruling of Pacific’s request to re-examine EISCC.

D. Scope

We shall preliminarily set the scope of this consolidated proceeding as follows:

1. What is the best current estimate of the forward-looking economic cost of unbundled loops and what prices, or rates, should be set for unbundled loops?


2. What is the best current estimate of the forward-looking economic cost of unbundled local and tandem switching (including ports, features, usage and termination) and what prices, or rates, should be set for these rate elements?


a. What rate structure for unbundled local and tandem switching best reflects the cost characteristics of unbundled switching?

b. Should vertical features be priced separately or should they be included in the price of the local switch?

We will include within the scope an examination of the rate structure for unbundled switching and whether vertical features should be priced separately because we do not want to unnecessarily narrow the scope of the proceeding and we prefer to thoroughly review the issue.

E. Cost Studies

Due to several factors such as resource constraints and the desire to move quickly on this re-examination, we will not allow competing cost models to be introduced.  Rather, we will require Pacific to provide updated cost studies for unbundled loops and unbundled local and tandem switching (including ports, switch features, switch usage and termination).  Parties may then file testimony and reply testimony regarding disputed aspects of these cost studies.  Shortly thereafter, parties may file motions requesting evidentiary hearing on any disputed issues of fact raised in the testimony.  Ultimately, we will draft a proposed Commission order to decide, issue by issue, whether and how to adjust Pacific’s cost studies.

F. Schedule

We shall preliminarily establish the following schedule, subject to change by further ruling of the ALJ:

June 29, 2001
Pacific to produce to interested parties (upon execution of an appropriate nondisclosure agreement) copies of its currently applicable contracts for local and tandem switches and its currently applicable contracts for loop-related components of its new Project Pronto architecture.



July 10, 2001
Prehearing Conference (PHC) to discuss any outstanding issues related to scope, schedule, or discovery.



August 15, 2001
Filing of switching and loop cost studies by Pacific with all workpapers and supporting materials, including electronic versions of cost models.



September 19, 2001
Opening Testimony on cost studies.



October 19, 2001
Reply Testimony on cost studies.



October 29, 2001
Deadline for motions requesting hearings.  Any motions must justify the need for an evidentiary hearing by identifying the material disputed factual issues on which hearing should be held.  In addition, any motion should identify the general nature of the evidence the party proposes to introduce at the requested hearing.  Any right a party may otherwise have to an evidentiary hearing for the presentation of facts will be waived if the party does not follow the above procedure for a timely request.



November 5, 2001
Ruling on need for hearings.

If Hearings Required:

November 26 – December 7, 2001
Hearings

December 21, 2001
Concurrent opening briefs

January 7, 2002
Reply briefs and case submitted

April 5, 2002
Proposed Decision issued

If Hearings Not Required:

November 28, 2001
Concurrent opening briefs

December 12, 2001
Reply briefs and case submitted

March 12, 2002
Proposed Decision issued

Discovery, through both written discovery and depositions, should begin immediately.  Pacific shall produce any updates to its cost studies and any other potentially confidential materials as soon as an appropriate nondisclosure agreement has been executed.

G. Prehearing Conference

We shall set a PHC for 10:00 a.m., on July 10, 2001, to discuss any outstanding issues parties may have with the scope, schedule, or discovery for this case.  Parties shall file and serve statements one week prior to the PHC outlining these concerns so appropriate action may be taken at the PHC. 

H. Service List

We shall establish a new service list for the consolidated applications.  The list is attached to this ruling as Appendix A and includes all parties that filed nominations and those that responded to the ALJ’s March 28th ruling.  The current service list for this proceeding is also available on the Commission’s web page, www.cpuc.ca.gov.

I. Categorization and Ex Parte Communications


In Resolution ALJ 176-3059, the Commission preliminarily determined that these applications should be categorized as ratesetting and that hearings are not necessary.  This ruling confirms this categorization but leaves open the question of whether hearings are required.  Given that these consolidated applications are ratesetting and subject to Article 2.5 of the Commission’s rules, ex parte communications are subject to Rules 7(c) and 7.1.

J. Principal Hearing Officer

Pursuant to Pub. Util. Code Section 1701.3, ALJ Duda is designated as the principal hearing officer for these applications.

IV. Emergency Motion of Joint Submitters

On April 10, 2001, Joint Submitters filed an emergency motion asking the full Commission to immediately adopt the Joint Submitters’ proposed schedule for review of unbundled loops and switching.  The motion notes the issuance of the ALJ’s ruling on March 28 and states that the ALJ did not acknowledge Joint Submitters objection to Pacific’s motion to delay in her ruling. 
  The Joint Submitters claim that failure to take prompt action and adopt their proposed schedule for the review of unbundled loops and switching will perpetuate conditions preventing competitive entry into the local exchange market.  Along with the emergency motion, Joint Submitters filed a motion requesting a shortened response time to the emergency motion.

Given that less than two weeks prior to the filing of these motions the assigned ALJ had requested comments from all interested parties on the UNE nominations and Pacific’s motion to defer the UNE review, we decided to wait to receive the comments the ALJ had requested.  Therefore, no action was taken on this emergency motion or the motion to shorten response time.  With today’s ruling, these motions are denied as moot.

V. Motion to File Appearance by CWA 

On April 20, 2001, CWA filed a motion requesting to enter an appearance as an interested party in OANAD and the three applications nominating UNEs.  CWA explains that because it is the union representing thousands of Pacific employees, it has a substantial interest in the proper implementation of the OANAD process and local competition.  We will grant CWA’s motion and add it as an appearance to the service list that we will create by this ruling for the consolidated applications reviewing unbundled loops and switching, namely A.01-02-024 and A.01-02-035.

VI. Motions to file Under Seal

The following motions to file information under seal have been received with regard to this matter:

· February 28, 2001 motion by Pacific to file proprietary portions of its motion to abey cost re-examination under seal.  Pacific asks that pages 2 and 3 of the Declaration of Scott Pearsons be filed under seal because they contain cost and utilization data which have only been provided previously under non-disclosure agreements. 

· April 10, 2001 motion by AT&T and WorldCom to file under seal the price floor information contained in Table 2 of the Emergency Motion filed on the same date.  Joint Submitters ask to file this price floor information under seal because it includes price floor numbers for Pacific that were obtained from the propriety version of Appendix D of D.99-11-050.  The Commission determined at the time of issuance of D.99-11-050 that public release of these price floors would constitute a competitive harm to Pacific.

· April 20, 2001 motion by AT&T and WorldCom requesting that price floors included in Table 2 of the Joint Submitters’ comments filed on the same date be filed under seal because they also contain price floor numbers from the propriety version of Appendix D of D.99-11-050. 

· May 11, 2001 motion of Z-Tel to file under seal an attachment to its notice of ex parte communication filed May 11 for a contact that occurred on May 9, 2001.  The attachment contains information reflecting actual usage and billings of Z-Tel which it claims are confidential and could place it at a disadvantage if revealed to competitors.

The information described above, if revealed, would place the parties’ involved at an unfair business disadvantage.  We have granted similar requests for confidentiality in the past and will do so here.

IT IS RULED that:

1. 
The Motion to Abey filed by Pacific Bell Telephone Company (Pacific) on February 28, 2001 is denied.

2.   We shall consolidate and proceed with reviewing Application (A.) 01‑02‑024 and A.01-02-035 as set forth in this ruling.

3.   The assigned Administrative Law Judge shall draft a proposed order for the Commission dismissing A.01-02-034 and affirming this ruling’s denial of Pacific’s motion to defer this year’s UNE cost review.

4.   The scope of this proceeding is set forth in Section IV.B of this ruling.

5.   The official service list for these consolidated applications is contained in Appendix A of this ruling.  We shall also serve this ruling on the service list for OANAD contained in Appendix B to alert parties there to our process for re-examination of UNEs.  Hereinafter, only those parties listed in Appendix A will continue to receive notice of filings and events in the consolidated applications.

6.   The Commission will hold a prehearing conference in this proceeding at 10:00 a.m., on July 10, 2001, in the Commission Courtroom, State Office Building, 505 Van Ness Avenue, San Francisco, California.

7.   Parties shall file and serve statements regarding issues to be discussed at the prehearing conference no later than July 3, 2001.  In addition to regular service, parties shall e-mail copies of their statements to the assigned ALJ and to one another on that same date.  ALJ Duda’s e-mail address is dot@cpuc.ca.gov.

8.   The schedule of this proceeding is set forth in Section IV.D of this ruling.

9.   This ruling confirms the Commission’s preliminary finding that the category for each of these three applications is ratesetting.  This ruling, only as to category, is appealable under the procedures in Rule 6.4. 

10.   The ex parte rules set forth in Rules 7(c) and 7.1 of the Commission’s Rules of Practice and Procedure apply to these consolidated applications because there has not been a final determination whether hearings are necessary.

11.   The motion filed by CWA to file an appearance is granted.

12.   The motions listed in this ruling to file information under seal are granted for two years from the date of this ruling.  During that period the information shall not be made accessible or disclosed to anyone other than the Commission staff except on the further order or ruling of the Commission, the Assigned Commissioner, the Assigned ALJ, or the ALJ then designated as Law and Motion Judge.

13.   If Pacific, AT&T, WorldCom, or Z-Tel believe that further protection of the information filed under seal is needed, they may file a motion stating the justification for further withholding of the information from public inspection, or for such other relief as the Commission rules may then provide.  This motion shall be filed no later than one month before the expiration date of today’s protective order.

14.   The April 10, 2001 emergency motion of AT&T Communications of California, Inc. and WorldCom, Inc., and the accompanying motion to shorten the response time to the emergency motion, are denied as moot.

15.   Nominations for review of UNEs in 2002 and beyond should be filed as applications.

Dated June 14, 2001, at San Francisco, California.



   /s/    CARL WOOD



Carl Wood

Assigned Commissioner



  /s/  DOROTHY J. DUDA



Dorothy J. Duda

Administrative Law Judge
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New Service List for

A.01-02-024, A.01-02-034 and A.01-02-035

William Harrelson

WorldCom, Inc.

201 Spear Street, 9th Floor

San Francisco, CA  94105

(415) 228-1090

Fax:  (415) 228-1094

e-mail:  william.harrelson@wcom.com

Michael B. Hazzard

Kelley, Drye & Warren, LLP

Tysons Corner

8000 Towers Crescent Drive, Suite 1200

Vienna, VA  22182

David J. Miller, Senior Attorney

AT&T Law & Government Affairs

795 Folsom Street, Room 2159

San Francisco, CA  94107

(415) 422-5509

Fax:  (415) 977-6232

e-mail:  davidjmiller@att.com

Katherine Stokes Morehouse, President

California Association of Competitive
 Telecommunications Companies

P.O. Box 1407

Alamo, CA  94507-7407

(925) 855-9108 (voice)

Fax:  (925) 820-8277

Timothy S. Dawson

Pacific Bell Telephone Company

140 New Montgomery St., Room 1507

San Francisco, CA  94105

(415) 542-7698

Fax:  (415) 543-0418

e-mail:  tim.dawson@msx.pactel.com
Regina Costa

Telecommunications Research Director

The Utility Reform Network

711 Van Ness Avenue, Suite 350

San Francisco, CA  94102

(415) 929-8876 Ext. 312

Fax:  (415) 929-1132

e-mail:  rcosta@turn.org


John L. Clark

Goodin, MacBride, Squeri, Ritchie &

 Day, LLP

505 Sansome Street, Suite 900

San Francisco, CA  94111

Attorney at Law for The Telephone Connection Local Services, LLC

(415) 392-7900

Fax:  (415) 398-4321

e-mail:  jclark@gmssr.com

Marc D. Joseph

Adams, Broadwell, Joseph & Cardozo

651 Gateway Blvd., Suite 900

South San Francisco, CA  94080

(650) 589-1660 (voice)

Fax:  (650) 589-5062

mdjoseph@adamsbroadwell.com
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Michelle Galbraith

Pacific Bell Telephone Company

140 New Montgomery St., Room 1520

San Francisco, CA  94105

(415) 542-7657

Fax:  (415) 543-0418


Sindy J. Yun, Attorney at Law

Office of Ratepayer Advocates

California Public Utilities Commission

505 Van Ness Avenue

San Francisco, CA  94102

(415) 703-1999

Fax:  (415) 703-2262

e-mail:  sjy@cpuc.ca.gov


Maria E. Stevens

Executive Division

320 West 4th Street, Suite 500

Los Angeles, CA  90013

(213) 576-7012

mer@cpuc.ca.gov



(END OF APPENDIX A)

APPENDIX B

See Commission’s web site for the service list.

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Assigned Commissioner and Administrative Law Judge’s Ruling Denying Motion to Abey Cost Re-Examination and Setting Scope for Unbundled Network Element Cost Re-Examination Proceeding on all parties of record in this proceeding or their attorneys of record.

Dated June 14, 2001, at San Francisco, California.

   /s/    FANNIE SID

Fannie Sid

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities. To verify that a particular location is accessible, call: Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074 or TTY# 1-866-836-7825 or (415) 703-5282 at least three working days in advance of the event.

�  Iowa Utilities Bd. V. F.C.C., 219 F.3d 744 (8th Cir. July 18, 2000), cert. granted, AT&T Corp. v. Iowa Utilities Bd., 121 S.Ct. 878, 69 U.S.L.W. 3283 (U.S. Jan. 22, 2001) (No. 00�590).


�  Pacific cites an Eighth Circuit case wherein two interconnection agreements from Missouri were vacated because they used TELRIC.  (Southwestern Bell Telephone Co. v. Missouri Public Service Com’n, 236 F.3d 922 (8th Cir. Jan. 8, 2001).  That order reviews the application of the TELRIC methodology to the particular facts of those interconnection agreements.  Nothing in the opinion cited precludes this Commission from re-examining the forward-looking costs for Pacific’s UNEs as initially set in D.99�11-050. 


�  If we were to accept Pacific’s logic that state commissions cannot rely on TELRIC, we would be forced to abandon all current UNE costs and prices, even those which Pacific presumably wants to preserve at current levels rather than potentially lowering them through a re-examination.  This argument appears internally inconsistent and begs the question as to what costing methodology the Commission would use while awaiting Supreme Court action.  We do not interpret Pacific’s motion as a request to abandon current UNE prices.


�  The growth price is the price that Pacific pays for adding capacity to a previously purchased and installed switch.


�  D.99-11-050, mimeo., p. 169 (footnote 155).


�  When the ALJ issued her March 28th ruling, she was not aware of and had not yet received a copy of Joint Submitters’ March 15th response to the Pacific motion. 
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