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Investigation on the Commission’s Own Motion into Open Access and Network Architecture Development of Dominant Carrier Networks.


Investigation 93-04-002
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(Line Sharing Phase)



ADMINISTRATIVE LAW JUDGE RULING DENYING RHYTHMS’

MOTION TO STRIKE AND CONFIRMING THAT NO HEARINGS WILL BE HELD IN THE HIGH FREQUENCY PORTION OF THE LOOP (HFPL) PHASE OF THIS PROCEEDING  

Summary

This Ruling confirms my July 5, 2001, e-mail message to the service list of this proceeding, denying the June 19, 2001, motion of Rhythms Links, Inc. (Rhythms) to strike the direct testimonies of Richard Scholl (Pacific Bell), Kevin Collins (Verizon) and portions of the direct testimony of Trevor Roycroft (The Utility Reform Network).  This Ruling also confirms that no hearings will be held in the HFPL Phase of this proceeding.

Rhythms’ Motion to Strike

Rhythms filed its motion to strike the direct testimony filed by Richard Scholl on behalf of Pacific Bell (Pacific), the direct testimony filed by Kevin Collins on behalf of Verizon California, Inc. (Verizon), and portions of the direct testimony of Trevor Roycroft on behalf of the Utility Reform Network (TURN) in the Line Sharing Phase of the Open Access and Network Architecture Development (OANAD) proceeding.  In its motion, Rhythms cites the grounds for striking portions of the direct testimonies of the three witnesses that are the subject of the motion as follows:  

1.
Scholl:  Improperly attempt to relitigate certain decisions of the Commission and the Federal Communications Commission (FCC) not at issue in this proceeding.

The basis for Scholl’s contention that Pacific will not recover its forward-looking costs is his comparison of 1FR (single line residence flat rate service) revenue numbers that include universal service fund calculations, against claimed OANAD-compliant annual 1FR loop costs, including shared and common costs.  However, both the Commission and the FCC have ruled that universal service costs are not relevant to calculation of TELRIC-compliant costs and prices for unbundled network elements (UNEs).  The HFPL is a UNE so Scholl’s attempt to include universal service fund calculations as a relevant factor in determining the price for the HFPL UNE is an attempt to relitigate an approach that has been precluded by prior Commission and FCC precedent. 

2.
Collins:  Ignores completely the Total Element Long Run Incremental Cost (TELRIC) costing and pricing standards mandated by this Commission and the FCC for line sharing, and improperly attempts to introduce evidence of Verizon’s claimed embedded costs.

Collins ignores completely the TELRIC costing and pricing standards mandated by this Commission and the FCC for line sharing, and improperly attempts to introduce evidence of Verizon’s claimed embedded costs.  Collins proposed monthly recurring rate of $7.32 is based on what he calls “embedded constraint” costs.  This approach violates the requirement of the FCC and this Commission that the prices for UNEs be based solely on the forward-looking TELRIC approach, which by definition excludes any consideration of the types of costs that are the foundation for Collins’ calculations.

3.
Roycroft:  Exceeds the defined scope of the High Frequency Portion of the Loop (HFPL) pricing phase of this proceeding.

Rhythms asserts that the testimony in the HFPL portion of the proceeding is to address public policy arguments concerning whether the Commission should impose a positive monthly recurring charge for the HFPL.  According to Rhythms, the discussion at the May 2, 2001 Prehearing Conference (PHC) made it clear that such testimony was not to include cost studies re-examining the underlying loop rates, but was to be limited only to a discussion of whether any portion of the already existing UNE loop rate should be allocated to CLECs’ use of the HFPL for DSL services.  

Roycroft’s testimony filed on behalf of TURN submits a new cost analysis of UNE loop rates.  According to Rhythms, such material is beyond the scope of the proceeding and should be stricken.  Further, Roycroft’s testimony attempts to introduce an analysis of charges for DSL provided over fiber-fed DLC, or Project Pronto, loops.  The assigned Administrative Law Judge (ALJ) excluded fiber-fed DLC pricing from this portion of the case, because such issues are to be addressed in later portions of the proceeding.  Thus, Rhythms concludes that this portion of Roycroft’s testimony exceeds the allowable scope of the proceeding and should be stricken and resubmitted in the later portions of the proceeding. 

Parties’ Responses to Rhythms’ Motion

Pacific filed its Response to Rhythms’ Motion on July 3, 2001.  Pacific asserts that Rhythms’ argument misses the point of Pacific’s witness Scholl’s testimony.  The scope of this HFPL pricing proceeding is not only to determine the appropriate price for HFPL, but also whether any positive price for the HFPL should be offset by a reduction in other rates paid by end users.  The referenced portions of Scholl’s testimony are not to be used to assist the Commission in determining a price for the HFPL.  Instead, those portions are designed to assist in determining that a positive price for HFPL will not cause Pacific to over-recover (or even fully recover) its loop costs.  Consequently, the testimony is directly relevant to the “double recovery” phase of this proceeding, and should not be stricken.

Verizon, in its June 25, 2001 Response to Rhythms’ Motion, indicates that Collins’ testimony is within the scope of this proceeding.  As Rhythms’ counsel stated at the May 2, 2001 PHC, this phase is to determine “on a permanent basis what the monthly loop recurring price should be, if any, for the HFPL.”  Directly relevant to that issue is the cost basis for such a rate.  Collins’ testimony specifically addresses this issue, and is thus entirely relevant to this proceeding.  Whether or not Collins’ approach is consistent with the pricing standards adopted by this Commission and the FCC is appropriately addressed in the context of each party’s case, not in a motion to strike.  

TURN filed its Response in opposition to Rhythms’ Motion on July 2, 2001.  TURN asserts that Roycroft’s testimony is well within the articulated scope of this phase of the proceeding.  The sub-phase is intended to set permanent HFPL prices.  Roycroft is an economist who has used publicly available data approved by the FCC—not the results of a cost study “re-examining the underlying loop costs” as Rhythms suggests—to recommend final prices for the HFPL.

The ALJ also indicated at the PHC that this first sub-phase would also include testimony regarding the policy question of whether there should be a monthly recurring price for fiber-fed DLC loops.    At the same time, the ALJ further indicated that the pricing question of how much that price (if any) should be would be reserved to the second sub-phase (non-costing and NGDLC interim pricing phase).  Roycroft’s direct testimony addresses this policy issue using Pacific’s Project Pronto for discussion. The pages of testimony that Rhythms wants to strike are entirely concerned with the complexities of how NGDLC technology impacts this policy issue.  Even the example given on page 41 lines 5‑8 which mentions cost impacts, does not make a pricing recommendation--it simply makes a point about distribution plant.

To the extent that Roycroft’s testimony offers economically-reasoned, cost-based final prices for the copper-fed HFPL, it is arguably within the scope of this sub-phase.  Roycroft’s testimony regarding the policy question of non-zero pricing for the fiber-fed loop is also clearly within the scope. 

Discussion

This will confirm my July 5, 2001 e-mail message to parties denying Rhythms’ motion to strike.  Rhythms has taken much too narrow a view of the scope of the HFPL proceeding.  While other parties agree that this is a policy issue, they are not precluded from submitting cost data which serves as the basis for their policy positions.  The parties argue that their witnesses’ testimony is within the scope of this HFPL phase, and I agree.  

Need for Hearings

At the May 2, 2001, PHC, parties acknowledged that there might be no need for hearings in the HFPL Phase, since this is essentially a policy issue.  Parties were directed to file comments on July 2, 2001, once they had an opportunity to review all relevant testimony in the HFPL Phase.  Pacific and Verizon filed on July 2, 2001 indicating that they saw no need for hearings.  TURN made an amended filing on July 3, 2001, in which it withdrew its previous filing supporting hearings.  TURN determined that, given the quality of the testimony submitted, these critical issues could adequately be decided based on written argument.  

Rhythms, in its July 2, 2001 filing on the need for hearings, indicates that if the Commission does not grant Rhythms’ Motion to Strike in whole, then Rhythms anticipates there would be material facts or issues in dispute that would require evidentiary hearings.  In my e-mail message of July 5, 2001, denying Rhythms’ motion to strike, I indicated that, based on Rhythms filing, it appeared that hearings would be necessary on July 10-11, 2001.  In my e-mail, I asked Rhythms to confirm to all parties as soon as possible that Rhythms continued to believe that hearings would be necessary to address the issues in this HFPL phase.  I indicated that if hearings were to go forward, parties needed as much time as possible to prepare.

Rhythms responded by e-mail to all parties on July 5, 2001 and stated:

In light of your ruling [the ruling denying Rhythms’ Motion to Strike], and after a further review of all of the testimony submitted in this HFPL pricing portion of the case, Rhythms has decided not to pursue its conditional request for hearings.

Since no party requested hearings for the HFPL phase, the previously scheduled hearings set for July 10-11, 2001 were cancelled.  Parties will file briefs on the issues set for this Phase.  

Therefore, IT IS RULED that:

1. Rhythms Links, Inc.’s June 19, 2001 motion to strike is denied.

2. Parties have agreed that hearings will not be necessary in the High Frequency Portion of the Loop (HFPL) Phase of this Permanent Line Sharing Proceeding, so the evidentiary hearings scheduled for July 10-11, 2001 have been cancelled and shall not be rescheduled.

Opening Briefs on the issues slated for the HFPL Phase shall be filed and served on July 27, 2001, and Reply Briefs, on August 10, 2001. 

Dated July 19, 2001, at San Francisco, California.



/s/  KAREN A. JONES



Karen A. Jones

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge Ruling Denying Rhythms’ Motion to Strike and Confirming that No Hearings Will be Held in the High Frequency Portion of the Loop (HFPL) Phase of This Proceeding on all parties of record in this proceeding and in R.95‑04‑043/I.95-04-044 or their attorneys of record.

Dated July 19, 2001, at San Francisco, California.

/s/  KRIS KELLER

Kris Keller

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities. To verify that a particular location is accessible, call: Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074, TTY 1-866-836-7825 or (415) 703-5282 at least three working days in advance of the event.
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