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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Application of SOUTHERN CALIFORNIA GAS COMPANY for Authority Pursuant to Public Utilities Code Section 851 to Sell Certain Intellectual Property Known as Energy Marketplace.


Application 99-10-036

(Filed October 27, 1999)

SCOPING MEMO AND RULING OF ASSIGNED COMMISSIONER 

AND ADMINISTRATIVE LAW JUDGE

Summary

This ruling sets forth the schedule and addresses the scope of the proceeding in accordance with Rule 2.5 of the Commission’s Rules of Practice and Procedure.  In addition, the ruling orders additional briefing or supplementation of the Application filed by Southern California Gas Company (SoCalGas).  SoCalGas shall, and the Office of Ratepayer Advocates (ORA) may, file and serve the briefs and evidentiary material no later than April 5, 2000.
  This ruling follows a prehearing conference (PHC) held on February 24, 2000.

Background

In Application (A.) 99-10-036, SoCalGas requests authority pursuant to Pub. Util. Code § 851 to sell an Internet website known as Energy Marketplace, as well as the related Uniform Resource Locator (URL) and software, to Excelergy Corporation (Excelergy).  SoCalGas characterizes Energy Marketplace as a “website that was originally developed by SoCalGas as a public service to facilitate gas and electric choice programs in California and other states by providing energy users with an easy, efficient means of access to natural gas suppliers, natural gas commodity prices, and other energy-related information.”
  

ORA initially protested the application, but at the PHC indicated through counsel that it had reached a tentative settlement (Settlement) with SoCalGas.  The issue in controversy was the appropriate allocation between SoCalGas shareholders and ratepayers of any gain from the sale of the website.  ORA and SoCalGas tentatively have agreed and propose that the gain shall be allocated equally between shareholders and ratepayers.  Any loss from the sale of the website would be borne by SoCalGas shareholders alone.

The parties plan to conduct a settlement conference on March 9, 2000, at 10:00 a.m. (of which the parties gave notice to the public on February 28, 2000, pursuant to Commission Rule 51.1(b)).  At the PHC, the parties indicated they plan to file a joint motion for approval of the Settlement no later than March 22, 2000.  We have granted an additional two weeks for this motion-–to April 5, 2000-–so that the parties file the motion concurrently with the briefs described in following section. 

At the PHC, the assigned Administrative Law Judge (ALJ) indicated the Commission would need additional information in order effectively to consider the Application and the Settlement.  This ruling spells that information out in more detail.  It also sets forth a procedural schedule.

Information to be Provided

SoCalGas shall, and ORA may, address the following issues in briefs.  SoCalGas may choose to supplement its Application.  Either party may submit any evidentiary material they deem appropriate.  The parties shall file and serve briefs or supplemental material no later than 5:00 p.m. on April 5, 2000.

1. Nature of SoCalGas’ interest in Excelergy 

As noted, SoCalGas plans to sell Energy Marketplace to Excelergy.  According to the application, Excelergy will pay SoCalGas in stock warrants.  Counsel for SoCalGas indicated at the PHC that stock warrants are the same as stock options.  Therefore, after the sale, SoCalGas will own (or have the potential to own) a large number of shares of Excelergy stock, making SoCalGas an owner of Excelergy.  As such, SoCalGas will remain affiliated with Excelergy and thus with the Energy Marketplace website.  This raises the question of whether SoCalGas is actually selling the website, whether the transaction is truly arm’s length, and whether the post-sale affiliation between SoCalGas and Excelergy is appropriate.  The parties should address each of these issues.  

2. Risk to ratepayers of all-stock transaction

SoCalGas’ only proceeds from the sale of the website will be stock warrants/options.  As the parties have agreed to allocate half of the gain on sale to the SoCalGas ratepayers, the proposed sale appears to leave the ratepayers only with stock or stock options.  This may be too risky for ratepayers, especially in the volatile “dot.com” stock market.  

The parties should address how long SoCalGas must hold the Excelergy stock/stock options after acquiring them, and the past performance of Excelergy in the stock market, if publicly traded.  If Excelergy is not publicly traded, the parties should explain how SoCalGas will dispose of its shares of Excelergy and recoup the sale proceeds.  If Excelergy will go public in the future, the parties should indicate when and state the performance of other similar initial public offerings.  Finally, the parties should address whether a stock-only transaction is appropriate at all given that it exposes SoCalGas’ ratepayers to stock market risk. 

3. Consumer protection

The Energy Marketplace website initially was an offering of a regulated utility, SoCalGas.  Under the terms of the sale, an unregulated, out-of-state business, about which the Commission has little information, will continue to provide California customers with a forum to make energy choices.  Users of the website may have come to rely on the safety and reliability suggested by SoCalGas’ association with Energy Marketplace.  Customers may have less protection from fraud or abuse if the website is run by an entity not accountable to regulators.  The parties should address how customers will be protected after the Energy Marketplace sale and whether the Commission will retain any jurisdiction over the website or its operator after the sale.  

The parties should also address the interaction, if any, between this Application and the pending “Gas Strategy” investigation, I.99-07-003.  The Commission opened that investigation to “assess the current market and regulatory framework for California’s natural gas industry and to adopt reforms that emphasize market-oriented policies in the hopes of creating benefit for all California natural gas consumers.” 

4. Affiliate Transaction rules 

SoCalGas did not obtain Commission authorization to operate the website for services other than core aggregation services despite being ordered to do so in D.99-02-059.  The parties should discuss whether it is good policy to allow SoCalGas to avoid the requirements of D.99-02-059 and the Commission’s Affiliate Transaction rules simply by selling the asset at issue.  In addition, it may not be appropriate for SoCalGas’ shareholders to recover any gain on sale if SoCalGas did not obtain Commission approval to expand the website beyond core aggregation services.  

The Affiliate Transaction rules provide safeguards against cross-subsidy by a regulated utility offering unregulated, nontariffed products and services.  According to Rule VII of the Affiliate Transaction rules, if a utility develops a nontariffed service-–such as the Energy Marketplace website-–it must offer that service through an affiliate unless it meets the conditions set forth in Rule VII.C.  SoCalGas does not appear to contend that it offered Energy Marketplace through an affiliate.  Thus, it should address whether the Rule VII.C conditions apply.

Rule VII.C provides that,

A utility may only offer for sale the following products and services.

*  *  *

4. Products and services which are offered on a nontariffed basis and which meet the following conditions:

a. the nontariffed product or service utilizes a portion of a utility asset or capacity;

b. such asset or capacity has been acquired for the purpose of and is necessary and useful in providing tariffed utility services;

c. the involved portion of such asset or capacity may be used to offer the product or service on a nontariffed basis without adversely affecting the cost, quality or reliability of tariffed utility products and services; 

d. the products and services can be marketed with minimal or no incremental ratepayer capital, minimal or no new forms of liability or business risk being incurred by utility ratepayers, and no undue diversion of utility management attention; and

e. the utility’s offering of such nontariffed product or service does not violate any law, regulation or Commission policy regarding anticompetitive practices.

Rule VII.E requires that a utility file an Advice Letter demonstrating compliance with the foregoing provisions whenever it desires to offer a new category of nontariffed product or service.  As noted above, in D.99-02-059, the Commission directed SoCalGas to file an Advice Letter in accordance with Rule VII.E before expanding the website beyond core aggregation services.  

SoCalGas filed an Advice Letter, but the Commission’s Energy Division rejected the Advice Letter on the ground that the expanded portion of the website, the electricity platform, had not been discontinued so that the conditions precedent to approval of the required Advice Letter could be met.  In other words, SoCalGas had filed the Advice Letter after, rather than before, expanding the website.  SoCalGas did not pursue its Advice Letter thereafter.  Nonetheless, SoCalGas should now demonstrate compliance with Rule VII.E.  While SoCalGas cannot now demonstrate it met the Advice Letter requirement, it should still address the substantive requirements of the rule  

Rule VII.E provides in relevant part that,

Prior to offering a new category of nontariffed products or services as set forth in Section VII.C above, a utility shall file an advice letter in compliance with the following provisions of this paragraph.

1. The advice letter shall:

a. demonstrate compliance with these rules;

b. address the amount of utility assets dedicated to the non-utility venture, in order to ensure that a given product or service does not threaten the provision of utility service, and show that the new product or service will not result in a degradation of cost, quality, or reliability of tariffed goods and services;

c. demonstrate that the utility has not received competition transition charge (CTC) recovery in the Transition Cost Proceeding, A.96‑08‑001, or other related CTC Commission proceeding, for the portion of the utility asset dedicated to the non-utility venture; and

d. address the potential impact of the new product or service on competition in the relevant market, including but not limited to the degree in which the relevant market is already competitive in nature and the degree to which the new category of products or services is projected to affect that market.

SoCalGas shall document its compliance with the foregoing provisions in expanding the Energy Marketplace website to products and services beyond core aggregation.

Category, Need for Hearing, and Scoping Memo

1. Category

No party objected to the Commission’s preliminary determination in Resolution ALJ 176-3026 November 4, 1999 (Resolution ALJ 176) that this proceeding should be categorized as Ratesetting.
  Thus, we uphold this categorization.  

2. Hearing

No party seeks hearings in this proceeding.  However, Resolution ALJ 176 preliminarily determined that a hearing would be appropriate.  Moreover, the four issues set forth under the heading “Information to be Provided,” above, may raise evidentiary issues that require a hearing.  Therefore, we uphold the Commission’s determination that hearings will be required.  Should circumstances change, the Commission will issue a decision at the appropriate time. 

3. Scoping Memo

The issues to be considered in this proceeding are:

· The appropriate allocation of the gain on sale among shareholders and ratepayers;

· The nature of SoCalGas’ interest in Excelergy after the website’s sale, as more fully set forth in the section entitled “Information to be Provided,” above;

· The risk to ratepayers of an all-stock transaction, as more fully set forth in the section entitled “Information to be Provided,” above;

· Consumer protection, as more fully set forth in the section entitled “Information to be Provided,” above; and

· SoCalGas’ compliance with the Commission’s Affiliate Transaction rules, as more fully set forth in the section entitled “Information to be Provided,” above.

Schedule

The schedule for this proceeding shall be as follows:

Event
Date

Application filed
October 27, 1999

Applicant required to effect broader service of Application 
December 7, 1999

Service effected
December 14, 1999

Prehearing conference
February 24, 2000

Settlement conference
March 9, 2000

Briefs, evidentiary material, supplement to Application filed; motion for approval of settlement filed
April 5, 2000

Hearings and prehearing submissions
To be determined after April 5, 2000 briefs submitted

In view of the tentative settlement between ORA and SoCalGas, and the Rule 51.1 provision that Commission decision deadlines shall not be set in settled cases except on rare occasions, we will not now set dates for a Commission decision in this case.  We will act as expeditiously as possible, and will not exceed the 18-month deadline for resolution of ratesetting applications set forth in SB 960, Section 13.

Ex Parte Rules

In accordance with Rules 7(a)(1) and (c) of the Commission’s Rules of Practice and Procedure, the ex parte rules applicable to Ratesetting proceedings will apply here.

Principal Hearing Officer

In accordance with Rule 5(k) and (l) of the Commission’s Rules, ALJ Sarah R. Thomas shall be the principal hearing officer for this proceeding.

Therefore, IT IS RULED that:

1. 
By 5:00 p.m. on April 5, 2000, SoCalGas shall, and ORA may, file and serve a brief and/or evidentiary material, including, in the case of SoCalGas, an amendment to its Application, responding to the four categories of information addressed under the heading “Information to be Provided,” above.

2. 
A Settlement Conference to consider the tentative SoCalGas/ORA Settlement Agreement will occur on March 9, 2000, at 10:00 a.m. in the Commission Courtroom.  SoCalGas and ORA gave notice of the Settlement Conference on February 28, 2000.

3. 
SoCalGas and ORA may file motions for approval of their tentative settlement agreement concurrently with the briefs set forth in paragraph 1, on April 5, 2000.

4. 
The scope of this proceeding is set forth in the section entitled “Category, Need For Hearing, and Scoping Memo,” above.

5. 
The schedule of this proceeding is set forth in the section entitled “Schedule,” above.

6. 
This ruling confirms the Commission’s preliminary finding in Resolution ALJ 176 that the category for this proceeding is Ratesetting and that hearings are necessary.  If we determine later that hearings are not necessary, the Commission we will issue a decision at the appropriate time.

7. 
The ex parte rules governing this proceeding are set forth in Rules 7(a)(1) and (c) of the Commission’s Rules.

8. 
ALJ Sarah R. Thomas will be the principal hearing officer in this proceeding pursuant to Rules 5(k) and (l).

9. 
Parties shall copy each other and the assigned ALJ on any pleadings or other documents (save discovery) by e-mail.  The assigned ALJ’s e-mail address is srt@cpuc.ca.gov.  The e-mail addresses for all other parties are listed on the Commission’s website under “Case Info” in the “comma delimited file” at http://www.cpuc.ca.gov/service_lists/A9910036_6467.htm.

Dated March 3, 2000, at San Francisco, California.





Carl Wood

Assigned Commissioner



Sarah R. Thomas

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Scoping Memo and Ruling of Assigned Commissioner and Administrative Law Judge on all parties of record in this proceeding or their attorneys of record.

Dated March 3, 2000, at San Francisco, California.



Ke Huang

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities. To verify that a particular location is accessible, call: Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074 or TDD# (415) 703-2032 five working days in advance of the event.

�  At the prehearing conference, the parties agreed to furnish this material no later than March 22, 2000 and file a motion seeking approval of a tentative settlement agreement on the same day.  However, given the number and magnitude of issues we have asked the parties to address, we have decided to provide an additional two weeks for briefing.  


�  Application of Southern California Gas Company for Authority Pursuant to Public Utilities Code Section 851 to Sell Certain Intellectual Property Known as Energy Marketplace (Application), at 2.





�  A description of each category appears in Rule 5 of Cal. Pub. Util. Commission, Rules of Practice and Procedure.  The Commission rules are available on our website at � HYPERLINK http://www.cpuc.ca.gov/rules/table ��http://www.cpuc.ca.gov/rules/table�_of_contents.htm.
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