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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Los Robles Mobile Home Park Chapter 393 of Golden State Mobilehome Owners League,



Complainant,


vs.

Hillsboro Properties and City of Novato,



Defendants.


Case 00-01-017

(Filed January 14, 2000)

ADMINISTRATIVE LAW JUDGE’S RULING 

REGARDING PROCEDURES AT EVIDENTIRAY HEARING, 

GRANTING PETITION TO INTERVENE AND ADDRESSING

NOTICE OF INTENT

This ruling advises all parties of procedures at evidentiary hearing, grants the petition to intervene filed by Golden State Mobilehome Owners League, Inc. (GSMOL) and addresses GSMOL’s notice of intent (NOI) to file for intervenor compensation. 

Procedures at Evidentiary Hearing

On or before August 11, 2000, parties shall exchange witness lists.  Accordingly, any party who intends to present the testimony of one or more persons at evidentiary hearing shall provide all other parties and the administrative law judge (ALJ) with the names of potential witnesses by FAX or e-mail on that date.  The ALJ may be notified by FAX to 415/703-1723 or e‑mail to xjv@cpuc.ca.gov.  In addition, all parties should review Attachment A of this ruling, which explains procedures for preparation and handling of documentary exhibits at evidentiary hearing.  

Petition to Intervene

GSMOL’s petition to intervene, filed June 30, 2000, reports it is the “largest mobilehome owners association in California” with some 40,000 members in 1,796 parks.  (Petition, p. 2.)  GSMOL seeks intervenor status on the first and third of three issues identified in the Assigned Commissioner’s May 17 Scoping Memo: 

1. Whether operation of Novato’s “Calculation of Net Operating Income” formula (Mobilehome Rent Control Ordinance, 1999, Section 20-12.A.3.) results in higher gas and electricity charges for submetered mobilehome tenants than the rates applicable to mobilehome customers directly served by Pacific Gas and Electric Company; and  

2. Whether expenses for installation, maintenance, and upgrade of electric pedestals are included within the master-meter discount.   

If allowed to intervene, GSMOL does not intend to address “any of the local, fact-bound issues raised in the complaint” but to limit its participation to cross-examination of witnesses and to filing “a law and policy discussion … in later briefing.”  (Petition at 3, 5.)  GSMOL also will contend that resolution of the pedestal issue in this complaint should not have value as precedent but that the Commission should review the issue on a generic basis in another forum. 

GSMOL has established an interest in this proceeding which warrants intervention limited to the issues identified above.  However, GSMOL’s interests are aligned with complainant, and as discussed further below, GSMOL should avoid duplicating complainant’s effort in this adjudicatory proceeding.   

NOI

GSMOL filed an NOI to seek intervenor compensation for participation in this proceeding, pursuant to Pub. Util. Code § 1801 et seq. and Rule 76.71 et seq. of the Commission’s Rules of Practice and Procedure.
  No party has filed an opposition.  As authorized by § 1804(b)(2), this ruling addresses certain issues raised by the NOI.

1. Timeliness

Section 1804(a)(1) provides that an NOI must be filed and served within 30 days after the prehearing conference (PHC), unless no PHC is held or the proceeding is expected to be completed in less than 30 days.  The PHC was held on May 10, 2000 and the 30th day thereafter is June 9.  The Commission’s docket office filed GSMOL’s NOI on June 12.  GSMOL explains by letter dated June 16 that it delivered the NOI to the United States Postal Service on June 8 for next day express delivery to the CPUC and that Postal Service records indicate the NOI reached the CPUC on June 9.  GSMOL’s letter includes copies of supporting documentation.  Under these circumstances, GSMOL’s NOI should be deemed to be timely filed.  No other party is prejudiced by this result.  

2. Eligibility

To be eligible for compensation, a participant in a formal Commission proceeding, such as this one, must establish that it is a “customer” and that participation without compensation would pose a significant financial hardship.

2.1  Customer Status

Section 1802(b) defines the term “customer” as:

“any participant representing consumers, customers, or subscribers of any electrical, gas, telephone, telegraph, or water corporation that is subject to the jurisdiction of the commission; any representative who has been authorized by a customer; or any representative of a group or organization authorized pursuant to its articles of incorporation or bylaws to represent the interests of residential customers…”

Addressing this eligibility requirement, the Commission has indicated that a participant should explain how it meets the definition of customer and, if it is a group or organization, should provide a copy of its articles or by-laws, noting where in the document the authorization to represent the interest of residential ratepayers can be found.  Further, a group or organization should indicate what percentage of its membership are residential ratepayers.  (See Decision (D.) 98-04-059, slip op., pp. 83 and 88, as modified by D.99-02-039.)  The Commission has stated that if the current articles or by-laws have already been filed, the group or organization need only make a specific reference to such filing.

GSMOL is a nonprofit, volunteer organization whose membership consists, with the exception of a few associate members, of “residents of (mostly) rental mobilehome parks and resident-owned parks.”  (NOI at 3.)  GSMOL further explains that all its members are consumers of gas and electricity services.  GSMOL notes that its Articles of Incorporation provide that the organization’s “specific and primary purpose … is to promote the general welfare of mobile homeowners” and in the 37 years since its founding, this has included representation at the legislature in the courts and before this Commission.  (Id. at 4.)

The showing is adequate to establish that at least some portion of GSMOL’s membership meets the statutory definition of “customer.”  What remains unclear, however, is to what extent GSMOL’s membership includes persons who live in resident-owned parks where the resident-owners control or manage the provision of gas and electric services from the master meter to each submeter and thus provide a utility function.

Intervenor compensation in such circumstances is inconsistent with § 1801, which provides:  “The purpose of this article [Article 5, § 1801 et seq.] is to provide compensation for…reasonable costs to public utility customers of participation or intervention in any proceeding of the commission.”  (§ 1801, emphasis added.) 

Because only those customers who meet the § 1802(b) definition are eligible for intervenor compensation and because of the relationship between an organization’s membership size and the calculation of significant financial hardship, another eligibility criterion discussed below, additional clarification is needed.  The clarification can be provided at the time GSMOL files for intervenor compensation, should it ultimately decide to do so. 
2.2  Significant Financial Hardship
The second eligibility requirement is significant financial hardship, and with respect to a group or organization, § 1802(g) defines the term to mean:  “…the economic interest of the individual members of the group or organization is small in comparison to the costs of effective participation in the proceeding.”  Under § 1804(a)(2)(B), this showing may be made in the NOI, or alternatively, deferred until the request for compensation is filed.  

GSMOL has chosen to defer a showing of significant financial hardship.  Accordingly, this ruling makes no finding on that issue and defers final determination of the eligibility of each organization.

3. Nature and Extent of Planned Participation; Estimate of Compensation

As contemplated by § 1804(b)(2), this ruling makes several observations about GSMOL’s projections regarding the nature and cost of participation in this proceeding.  In addition to preparation for one day of evidentiary hearing, GSMOL states it may cross-examine defendants’ witnesses but is unlikely to offer evidence through witnesses of its own.  GSMOL’s primary effort will focus on briefing its views on law and policy.  GSMOL appears to recognize that in adjudicating the issues raised by complainant, the Commission is not assuming rent control authority.  As such, the Commission’s concern, consistent with its jurisdiction to enforce § 739.5, is whether defendant, under the authority of the City’s rent control ordinance, is charging complainant more for gas and electric service than § 739.5 permits.  GSMOL’s statement of likely participation has been narrowed since the NOI was filed and now seems well designed to represent its membership’s interest in this adjudicatory proceeding. 

With one exception, GSMOL’s estimates of compensation generally appear reasonable.  The NOI suggests GSMOL will request compensation for its pre‑intervention appearance at the PHC.  It appears questionable whether this appearance is compensable, since GSMOL’s counsel stated he was not there to intervene at that point but to contest complainant’s right to bring the complaint in the name of “Chapter 393 of the Golden State Mobilehome Owners League.”  A dispute over representation between the state organization and members of a local chapter appears to be a private dispute between the two.  Neither the dispute nor its resolution illuminate the substantive factual and legal issues raised by this complaint and therefore, it is not clear why other electric and gas ratepayers should fund the appearance under the intervenor compensation statutes. 

However in other respects, GSMOL’s participation and input in this proceeding could be quite valuable.  Should GSMOL ultimately file for intervenor compensation, the filing must (1) establish all remaining eligibility requirements; (2) identify how GSMOL has made a substantial contribution to the Commission’s decision; and (3) demonstrate that GSMOL has not duplicated complainant’s effort unnecessarily.  (See § 1802(h) and D.98-04-059 at pp. 39-47, as modified by D.99-02-039; see § 1801.3(f).)

IT IS RULED that: 

1. 
Parties shall exchange witness lists in accordance with this ruling, on or before August 11, 2000.

2. All parties shall review Attachment A, which explains procedures for preparation and handling of documentary exhibits at evidentiary hearing, and shall follow those procedures.

3. 
GSMOL is granted authority to intervene is this proceeding, limited to participation on the issues discussed in the body of this ruling.

4. 
GSMOL’s NOI is deemed to have been timely filed.

5. GSMOL provisionally is deemed to meet the § 1802(b) definition of customer, based on the authorization to represent the interests of mobilehome owners contained in each organization’s Articles of Incorporation.  However, at the time GSMOL files a claim for intervenor compensation in this proceeding, it shall submit a declaration of that organization’s highest officer, under penalty of perjury which clearly states:

a. what percentage of the total membership consists of persons who reside in a member-owned mobilehome park;

b. who controls the provision of and billing for gas and electricity services at those member-owned mobilehome parks; and

c. whether the organization is claiming to represent such residents of member-owned mobilehome parks in this proceeding, and if so, how such persons meet the § 1802(b) definition of customer.

6. GSMOL has fulfilled the requirements of § 1804(a)(2)(A) by providing a statement of the nature and extent of its planned participation and an itemized estimate of the compensation it expects to request.

7. GSMOL may file a claim for compensation later in this proceeding.  The claim shall include the additional customer information required in 5., above, and the showing of significant financial hardship required by § 1804(a)(2)(B), which is necessary to establish GSMOL’s eligibility for compensation.

Dated July 13, 2000, at San Francisco, California.



/s/  JEAN VIETH



Jean Vieth

Administrative Law Judge

ATTACHMENT A

EXHIBITS

Identification of Exhibits in the Hearing Room:


Each party sponsoring an exhibit should, in the hearing room, provide two copies to the ALJ and one to the court reporter.  The upper right-hand corner of the exhibit cover sheet should be blank for the ALJ’s exhibit stamp.  Please note that this directive applies to cross-examination exhibits as well.  If there is not sufficient room in the upper right-hand corner for an exhibit stamp, please prepare a cover sheet for the exhibit.

Cross-examination With Exhibits:


As a general rule, if a party intends to introduce an exhibit in the course of cross-examination, the party should provide a copy of the exhibit to the witness and the witness’ counsel before the witness takes the stand on the day the exhibit is to be introduced.  Generally, a party is not required to give the witness an advance copy of the document if it is to be used for purposes of impeachment or to obtain the witness’ spontaneous reaction.  An exception might exist if parties have otherwise agreed to prior disclosure, such as in the case of confidential documents.

(END OF ATTACHMENT A)

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling Regarding Procedures at Evidentiary Hearing, Granting Petition to Intervene and Addressing Notice of Intent on all parties of record in this proceeding or their attorneys of record.

Dated July 13, 2000, at San Francisco, California.

/s/  TERESITA C. GALLARDO

Teresita C. Gallardo 

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities. To verify that a particular location is accessible, call: Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074 or TDD# (415) 703-2032 five working days in advance of the event.

�  Unless otherwise indicated, all subsequent citations to sections refer to the Public Utilities Code, and all subsequent citations to rules refer to the Rules of Practice and Procedure, which are codified at Chapter 1, Division 1 of Title 20 of the California Code of Regulations.
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