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ADMINISTRATIVE LAW JUDGE’S RULING 

REQUIRING BRIEFS AND SETTING

AN EVIDENTIARY HEARING 
Summary

This ruling requires parties to file briefs on the issue of customer proprietary network information (CPNI) that was remanded to the Commission by the U.S. District Court for the Northern District of California (“the Court”).  This ruling also sets an evidentiary hearing for the week of February 14, 2000, on the issue of collocated remote switching modules (RSMs) that was remanded to the Commission by the Court.  Parties shall file and serve testimony regarding the RSM issue on January 21, 2000, and reply testimony on February 4, 2000.  

Background

On August 19, 1996, AT&T Communications of California, Inc., (AT&T) filed Application (A.) 96-08-041 for arbitration with respect to a proposed interconnection agreement with GTE California Incorporated (GTE).  On August 30, 1996, MCI Telecommunications Corporation (MCI) filed A.96‑08‑068 for arbitration with respect to a proposed interconnection agreement with Pacific Bell (Pacific).  On September 19, 1996, MCI filed A.96-09-012 for arbitration with respect to a proposed interconnection agreement with GTE.  

The Commission conducted the arbitrations in accordance with § 252 of the Telecommunications Act of 1996 (the Act).  In Decision (D.) 97-01-022, the Commission adopted an interconnection agreement between AT&T and GTE.  In D.97-01-039, the Commission adopted an interconnection agreement between MCI and Pacific Bell.  And in D.97-01-045, the Commission adopted an interconnection agreement between MCI and GTE.

The parties to A.96-08-041, A.96‑08‑068, and A.96‑09‑012 filed complaints and cross-complaints with the Court seeking to overturn portions of D.97‑01-022, D.97-01-039, and D.97-01-045.  On September 29, 1998, the Court issued an Order that remanded the following issues to the Commission
:

1. Whether the Commission’s requirement for GTE and Pacific to obtain written customer authorization in order to release the customer’s CPNI to MWCOM is unlawful in light of the Federal Communications Commission’s (FCC’s) First CPNI Order. (D.97‑01-039 and D.97-01-045.)

2. Whether AT&T’s and MCI’s RSMs collected on GTE’s premises are “actually used” for interconnection and access to unbundled network elements (UNEs). (D.97-01-022 and D.97‑01‑045.)

In D.99-07-032, the Commission reopened and consolidated A.96-08-041, A.96‑08‑068, and A.96‑09‑012 for the limited purpose of deciding the two issues remanded by the Court.  The Commission also ordered the parties to file comments on the scope, schedule, and expected outcome of this proceeding.  Opening comments were filed on September 30, 1999, and reply comments on October 12, 1999.  After comments were filed, the parties informed the assigned Administrative Law Judge (ALJ) by telephone that there was no need to convene a prehearing conference prior to the ALJ’s issuing a ruling on the scope and schedule of this proceeding.  

Customer Proprietary Network Information (CPNI)

a. Background

Sections 222(c)(1), 222(c)(2), and 222(d)(1) of the Act state as follows:

222(c)(1):  Except as required by law or with the approval of the customer, a telecommunications carrier that receives or obtains [CPNI] by virtue of its provision of a telecommunications service shall only use, disclose, or permit access to individually identifiable [CPNI] in its provision of (A) the telecommunications service from which such information is derived, or (B) services necessary to, or used in, the provision of such telecommunications service, including the publishing of directories.

222(c)(2):  A telecommunications carrier shall disclose [CPNI], upon affirmative written request by the customer, to any person designated by the customer.

222(d)(1):  Nothing in this section prohibits a…carrier from using, disclosing, or permitting access to [CPNI] obtained from its customers, either directly or indirectly through its agents, to initiate, render, bill, and collect for telecommunications services.  

On February 26, 1998, the FCC released in its First CPNI Order
 in which the FCC determined that carriers must obtain a customer’s approval to use the customer’s CPNI for purposes outside the scope of §§ 222(c)(1)(A) and (B).  The FCC also determined that carriers may obtain such approval through written, oral, or electronic means.
  In addition, the FCC addressed a carrier’s obligation under §§ 222(c)(1), 222(c)(2), and 222(d)(1) to disclose a customer’s CPNI to a competing carrier that has “won” the customer as its own:  

[S]ection 222(d)(1) does not require…CPNI be disclosed by carriers when competing carriers have “won” the customer…[S]ection 222(d)(1) applies only to carriers already possessing the CPNI.  We note, however, that section 222(c)(1) does not prohibit carriers from disclosing CPNI to competing carriers…upon customer “approval.”  Accordingly, although an incumbent carrier is not required to disclose CPNI pursuant to section 222(d)(1) or section 222(c)(2) absent an affirmative written request…carriers may need to disclose a customer’s service record upon the oral approval of the customer to a competing carrier prior to its commencement of service as part of the LEC’s obligations under sections 251(c)(3) and (c)(4).  In this way, section 222(c)(1) permits any sharing of customer records necessary for the provisioning of service by a competitive carrier[.] (First CPNI Order, ¶ 84)

On August 18, 1999, the U.S. Court of Appeals for the Tenth Circuit issued a decision
 that vacated the FCC’s CPNI Order.

On September 3, 1999, the FCC released its Second CPNI Order in which the FCC reaffirmed the requirements set forth in its First CPNI Order concerning carriers’ obligation under §§ 222(c)(1), (c)(2), and (d)(1) of the Act to disclose a customer’s CPNI to a competing carrier that has “won” the customer as its own.
 

In D.97-01-045 and D.97-01-039, the Commission held that if MWCOM “wins” a residential customer from GTE or Pacific, then GTE and Pacific shall provide the customer’s CPNI to MWCOM in order to switch the customer’s service to MWCOM only if the customer has provided written authorization for the release of their CPNI to MWCOM.  

MWCOM appealed the Commission’s decision to require GTE and Pacific to obtain written customer authorization for the disclosure of CPNI to MWCOM.  In its decision, the Court (1) found that Commission’s requirement for written customer authorization may be preempted by the FCC’s First CPNI Order which allows customers to provide written, oral, or electronic approval for the use of their CPNI
; and (2) ordered the Commission to determine on remanded if its requirement for written customer authorization, as opposed to oral or electronic customer authorization, is preempted by FCC’s First CPNI Order.  

AT&T and Pacific state in their comments filed in response to D.99-07-032 that the Commission should defer consideration of the CPNI issue remanded by the Court due to the uncertainty caused by the vacatur of the FCC’s CPNI Order.  GTE and MWCOM, on the other hand, see no need to defer the CPNI issue.  GTE also states that there is no need for an evidentiary hearing to resolve the CPNI issue, and asks the Commission to order parties to file briefs on this issue.
  

b. Discussion 

No party requested an evidentiary hearing on the CPNI issue remanded by the Court.  Nor did any party identify any factual disputes related to this issue.  Therefore, there shall not be an evidentiary hearing on the CPNI issue remanded by the Court.

AT&T and Pacific are correct that the status of the CPNI issue remanded by the Court is uncertain due to the vacatur of the FCC’s First CPNI Order.  However, it may be possible to resolve the CPNI issue remanded by the Court without having to determine if the FCC’s First CPNI Order preempts the Commission’s requirement for GTE and Pacific to obtain a written customer authorization in order to disclose a customer’s CPNI to MWCOM.  More specifically, there is a threshold issue of whether there is actually a conflict between the Commission and the FCC on the CPNI issue remanded by the Court.  If there is no conflict, then the CPNI issue remanded by the Court is effectively resolved, and the vacatur of the First CPNI Order becomes moot.

To help the Commission determine if there is a conflict between the Commission and the FCC, and if so, the extent of the conflict, this ruling directs parties
 to file briefs that address the following matters: 

1 If MWCOM “wins” a customer from GTE (or Pacific), and MWCOM seeks the customer’s CPNI from GTE (or Pacific) to enable MWCOM to transfer the customer’s service “as is,” what is GTE’s (or Pacific’s) obligation under its interconnection agreement with MWCOM to obtain the customer’s written approval, versus oral or electronic approval, to disclose the customer’s CPNI to MWCOM under each of the following circumstances:  

a.  MWCOM provides “as is” service to the newly won customer without any of GTE’s (or Pacific’s) UNEs or resold services. 

b.  MWCOM provides “as is” service to the newly won customer by reselling GTE’ (or Pacific’s) service.

c.  MWCOM provides “as is” service to the newly won customer by accessing GTE’s (or Pacific’s) UNEs.

d.  In responding to the above questions, parties should provide copies of the relevant portions of their interconnection agreements approved by the Commission.  

2 If MWCOM “wins” a customer from GTE or Pacific, and MWCOM seeks the customer’s CPNI from GTE or Pacific to enable MWCOM to transfer the customer’s service “as is,” under what circumstances, if any, does the First CPNI Order, ¶¶ 84-85, or the Second CPNI Order, ¶¶ 86-92, allow GTE and Pacific to withhold the customer’s CPNI from MWCOM absent the customer’s affirmative written request? 

3 If MWCOM “wins” a customer from GTE or Pacific, and MWCOM seeks the customer’s CPNI from GTE and Pacific to enable MWCOM to transfer the customer’s service “as is,” what is GTE’s and Pacific’s obligation under the First CPNI Order, ¶¶ 84-85, or the Second CPNI Order, ¶¶ 86-92, to disclose, upon oral approval, the customer’s CPNI to MWCOM pursuant to §§ 251(c)(3) and 251(c)(4)?  In responding to this question, parties should provide examples to illustrate GTE’s and Pacific’s obligation to disclose, upon oral approval, the customer’s CPNI to MWCOM pursuant to §§ 251(c)(3) and 251(c)(4).

4 If MWCOM “wins” a customer from GTE or Pacific, does the obligation of GTE and Pacific under the FCC’s CPNI Orders to obtain written approval, versus oral or electronic approval, to release the customer’s CPNI to MWCOM depend on the nature of the services provided by MWCOM to the customer?  For example, if MWCOM wins a customer from GTE, and MWCOM provides service to the newly won customer without any UNEs or resold services provided by GTE, do the FCC’s CPNI Orders require GTE to disclose the customer’s CPNI to MWCOM absent the customer’s written approval?  Conversely, if MWCOM provides service to the newly won customer with UNEs and/or resold services provided by GTE, do the FCC’s CPNI Orders require GTE to disclose, upon oral or electronic approval, the customer’s CPNI to MWCOM pursuant to §§ 251(c)(3) and 251(c)(4)? 

5 The FCC does not mention the disclosure of the customer’s CPNI upon the “electronic” approval of the customer in either its First CPNI Order, ¶¶ 84-85, or its Second CPNI Order, ¶¶ 86-92.  Does the omission of “electronic approval” have any significance?  

6 Assuming that MWCOM “wins” a customer from GTE or Pacific, and that the FCC’s CPNI Orders permit GTE and Pacific to withhold the customer’s CPNI from MWCOM absent the customer’s written approval, is there a conflict between the FCC’s CPNI Orders and the Commission’s determination in D.97-01-045 and D.97-01-39 that GTE and Pacific may disclose the customer’s CPNI to MWCOM only upon the customer’s written approval?  If there is no conflict, does the lack of conflict effectively resolve the CPNI issue remanded by the Court? 

7 Assuming there is a conflict between the FCC’s CPNI Orders and D.97‑01-045 and D.97-01-039 (which relied on Pub. Util. Code § 2891), does California law (e.g., Article 3, Section 3.5(c) of the State Constitution) prevent the Commission from recognizing FCC preemption at this time?  If so, what course of action should the Commission take? 

8 Besides D.97-01-039 and D.97-01-045, are there other Commission decisions that have a bearing on whether the GTE and/or Pacific may disclose a customer’s CPNI to MWCOM, absent the customer’s affirmative written request, to enable MWCOM to transfer the customer’s service “as is”? 

9 The FCC’s CPNI Orders refer to written comments, ex parte communications, and other documents that were used by the FCC to reach its decision regarding the form of customer approval (i.e., written, oral, or electronic approval) that is necessary for a carrier to disclose a customer’s CPNI to another carrier that has “won” the customer.  Therefore, to provide a clear picture of what exactly the FCC decided and why, the parties shall attach to their briefs a copy of the following documents referred to by FCC in its CPNI Orders:  (1) AT&T Comments, First CPNI Order, Fn. 312; (2) MCI Further Comments, Ibid., Fns. 312, 316; (3) Bell Atlantic Reply Comments, Fn. 312; (4) GTE Reply, Ibid., Fn. 313; (5) Pac Tel ex parte, First CPNI Order, Fn. 315; (6) MCI Further Comments, Ibid., Fn. 316; (7) AT&T ex parte, Ibid., Fn. 317; (8) TRA Comments, Second CPNI Order, Fns. 235, 237; (9) Ameritech Comments, ibid., Fn. 236; (1) Bell Atlantic Comments, Ibid.; (11) GTE Comments, Ibid.; (11) SBC Comments, Ibid.; (12) US WEST Comments, Ibid.; (13) MCI Petition, Ibid., Fns. 237, 238, 239, 242, 245, 246, and 247; and (14) MCI Reply, Ibid., Fn. 239.  Parties are encouraged to avoid duplication of effort by jointly submitting one set of the above-referenced documents.  

10 What is the status of the FCC’s Second CPNI Order, particularly ¶¶ 86-92, in light of the vacatur of the FCC’s First CPNI Order.  

Parties may also address in their briefs any other matters they deem relevant to the Commission’s determination of whether there is a conflict between the Commission and FCC on the CPNI issue remanded by the Court.  Opening briefs are due on March 2, 2000, and reply briefs on March 16, 2000.
  Each party shall e‑mail a copy of its briefs to the assigned ALJ at tim@cpuc.ca.gov.  The e-mail copy must be in Microsoft Word.  

There are may possible outcomes regarding the CPNI issue remanded by the Court (“CPNI issue”).  This ruling address three of the possible outcomes.  First, the Commission may conclude based on parties’ briefs that there is no conflict between the FCC and Commission regarding the CPNI issue (“conflict”).  If the Commission reaches this conclusion, the Commission may issue a decision that expresses this conclusion and closes this proceeding with respect to the CPNI issue.  Second, the Commission may conclude based on the parties’ briefs that there is a conflict.  If the Commission reaches this conclusion, the Commission may defer any additional action on the CPNI issue pending further developments on the vacatur of the First CPNI Order.  And finally, if the Commission finds there is a conflict, the Commission may issue a decision on the CPNI issue based on the parties’ comments filed in response to D.99‑07-032 (“comments”).  If a party does not want the Commission to rely on its comments in deciding the CPNI issue, the party may address the CPNI issue in its briefs and reply briefs.  However, if a party does address the CPNI issue in its briefs, then the party’s briefs shall supercede the party’s comments on the CPNI issue.

If an event occurs at the federal level after the briefs are filed that has a bearing on the Commission’s resolution of the CPNI issue, a party may provide the ALJ with written notification of the event in accordance with the Commission’s ex parte rules. 

Collocation of Remote Switching Modules (RSMs) 

a. Background

Section 251(c)(6) of the Act requires incumbent local exchange carriers (ILECs) to allow competitors to physically collocate equipment on the ILEC’s premises if the equipment is “necessary” for interconnection or access to UNEs.  

On August 8, 1996, the FCC released its First Collocation Order
 in which the FCC interpreted § 251(c)(6) to mean that equipment is “necessary” for interconnection or access to UNEs if the equipment is “actually used” for this purpose.  

In D.97-01-022, the Commission held that AT&T may collocate RSMs on the premises of GTE so long as the collocated RSMs are capable of being used for interconnection.  In D.97-01-045, the Commission held that MWCOM may not collocate RSMs on the premises of GTE since GTE had demonstrated during the arbitration that RSMs are not required for interconnection or access to UNEs.

The parties appealed the Commission’s decisions regarding the collocation of RSMs.  In its decision, the Court found that the Commission had failed to determine if AT&T’s and MWCOM’s RSMs are “necessary” for interconnection and access to UNEs as defined by the FCC; and the Court ordered the Commission to determine on remanded if AT&T’s and MWCOM’s RSMs are “necessary” as defined by the FCC.   

On March 31, 1999, the FCC released its Second Collocation Order in which the FCC determined that ILECs must allow competitors to collocate RSMs.
  The FCC also ruled that ILECs must allow competitors to use all the capabilities embedded in collocated RSMs, including switching capabilities.

Following the release of the FCC’s Second Collocation Order, MWCOM asked the Court to reconsider its earlier decision to remand the RSM collocation issue to the Commission.  On October 19, 1999, the Court ruled that while the FCC’s Second Collocation Order may simplify the Commission’s resolution of the RSM issue remanded by the Court, the Court nonetheless considered it “appropriate for the [Commission] to ascertain whether…RSMs will be actually used and are necessary, as defined by the FCC, for use at GTE’s premises.”  

In their comments filed in response to D.99-07-032, AT&T and MWCOM argue that the FCC’s Second Collocation Order renders moot the RSM issue remanded by the Court.
  They also state that no evidentiary hearing is necessary on the RSM issue, and recommend that the Commission immediately order GTE to comply with the FCC’s rules which allow competitors to collocate RSMs and to use all the capabilities embedded in the collocated RSMs. 

AT&T states that the presentation of the RSM issue in D.99‑07‑032 suggests that AT&T has the burden of establishing that its collocated RSMs are used for interconnection or access to UNEs.  AT&T notes that the FCC’s Second Collocation Order requires ILECs to permit collocation of RSMs unless they first prove to the State commission that RSMs will not be used for interconnection or access to UNEs.
  AT&T believes, therefore, that requiring it to show that it uses RSMs for interconnection or access to UNEs would violate the FCC’s rules.  

GTE states that several federal district courts have found that it is a violation of the Act for the FCC to require physical collocation of RSMs that are “used and useful,” but not “necessary,” for interconnection or access to UNEs.
  GTE also states it has challenged the FCC’s “used and useful” standard in the D.C. Circuit Court of Appeals.
  GTE states that because the FCC’s “used or useful” standard is unsustainable, the Commission should:  (1) hold hearings to determine whether AT&T’s and MCI’s collocated RSMs are necessary, as opposed to used or useful, for interconnection or access to UNEs; and (2) allow collocation of only those RSMs that are deemed necessary for interconnection and access to UNEs.  In the alternative, GTE states that Commission could wait to address the RSM issue remanded by the Court until after the D.C. Circuit reviews the FCC’s “used and useful” standard.

Pacific states that the FCC’s Second Collocation Order effectively resolves the RSM issue remanded by the Court.  Pacific notes, however, that the FCC’s Collocation Orders are currently before the D.C. Circuit Court of Appeals.
  Pacific states that the Commission is in danger of wasting its resources on the RSM issue if it acts prior to the D.C. Circuit’s ruling. 

c. Discussion

The Court has twice ruled that the Commission must determine on remand if AT&T’s and MCI’s collocated RSMs are “necessary” for interconnection and access to UNEs as defined by the FCC.  The Court made its second ruling with full knowledge of the Second Collocation Order which requires GTE to allow the collocation of competitors’ RSMs.  Therefore, in compliance with the Court’s directive, an evidentiary hearing shall be held on the RSM issue remanded by the Court. 

GTE has persuasively shown that there is a reasonable possibility that FCC’s definition of “necessary” as “used and useful” will be overturned by the Courts.  However, it is impossible to reliably forecast what the new definition of “necessary” will be if and when the current definition of “necessary” is overturned by the Courts.  Therefore, GTE’s request for an evidentiary hearing on the issue of whether AT&T’s and MCI’s collocated RSMs are “necessary,” as opposed to “used or useful,” is premature and denied.  

AT&T and MWCOM state that Commission should order GTE to comply with the FCC’s Second Collocation Order which allows competitors to use all the capabilities embedded in their collocated RSMs.  It is not clear, however, that this matter was before the Commission during the arbitration proceedings.  Therefore, parties may present testimony on whether any party sought to arbitrate the matter of allowing AT&T or MWCOM to use all the capabilities of its collocated RSMs.
  Parties are cautioned that this proceeding shall not re-litigate the issue of whether AT&T or MWCOM can use their collocated RSMs for switching or other functions to the extent that AT&T and/or MWCOM have already agreed with GTE that collocated RSMs can be used for such purposes. 

Parties shall file concurrent opening testimony on January 21, 2000, and concurrent reply testimony on February 4, 2000.
  Evidentiary hearings will be held during the week of February 14, 2000, in San Francisco, California.  Parties must address in their testimony the issue of whether AT&T’s and MWCOM’s RSMs collocated on the premises of GTE are (or would be) “actually used,” as defined by the FCC, for interconnection and access to UNEs.  Parties may also address in their testimony any other matters they deem relevant to the Commission’s resolution of the RSM collocation issue remanded by the Court.  

Briefs shall be due on March 2, 2000, and reply briefs on March 16, 2000.
  The parties’ testimony and briefs shall supercede the comments and reply comments that the parties submitted in response to D.99‑07‑032.  Each party shall e‑mail a copy of its testimony and briefs to the assigned ALJ at tim@cpuc.ca.gov.  The e-mail copy must be in Microsoft Word.  

If an event occurs at the federal level after the briefs are filed that has a bearing on the Commission’s resolution of the RSM issue remanded by the Court, a party may provide the ALJ with written notification of the event in accordance with the Commission’s ex parte rules. 

Therefore, IT IS RULED that:  

1. GTE, MWCOM, and Pacific shall file briefs on the matter of whether there is a conflict between (i) the FCC’s CPNI Orders, and (ii) the Commission’s determination in D.97-01-045 and D.97-01-039 that if MWCOM “wins” a residential customer from GTE or Pacific, then GTE and Pacific may provide the customer’s CPNI to MWCOM in order to switch the customer’s service to MWCOM only if the customer has provided written authorization for the release of their CPNI to MWCOM.  Parties’ briefs must address the issues identified in the body of this ruling.  Opening briefs shall be filed and served on March 2, 2000.  Reply briefs shall be filed and served on March 16, 2000.  

2. An evidentiary hearing on the matters identified in the body of this ruling shall be held beginning at 10 a.m. on February 14, 2000, in the Commission Courtroom, State Office Building, 505 Van Ness Avenue, San Francisco, California.  The evidentiary hearing shall conclude by no later than 4 p.m. on February 18, 2000.  AT&T, GTE, and MWCOM shall file and serve concurrent opening testimony on January 21, 2000, and concurrent reply testimony on February 4, 2000.  Opening briefs shall be filed and served on March 2, 2000.  Reply briefs shall be filed and served on March 16, 2000.  Parties’ testimony and briefs on the RSM issue shall supercede the comments and reply comments on RSM issue that were submitted in response to D.99-07-032.  

Dated January 6, 2000, at San Francisco, California.







Timothy Kenney

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling Requiring Briefs and Setting an Evidentiary Hearing on all parties of record in these proceedings or their attorneys of record.

Dated January 6, 2000, at San Francisco, California.



Erlinda A. Pulmano

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities. To verify that a particular location is accessible, call Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074 or TDD# (415) 703-2032 five working days in advance of the event.

�  MCI is hereafter referred to as MCI WorldCom (“MWCOM”).


�  Order Regarding Parties’ Cross Motions for Summary Judgement, MCI Telecommunications Corp., et al., v. Pacific Bell, et al., No. C 97-0670 SI; GTE California Incorporated, v. P. Gregory Conlon, AT&T Communications of California, et al., C 97-1756 SI; and GTE California Incorporated, v. P. Gregory Conlon, MCI Telecommunications Corp., et al., C 97-1757 SI., filed September 29, 1998, U.S. Dist. LEXIS 17556.  


�  In the Matter of Implementation of the Telecommunications Act of 1996; Telecommunications Carriers’ Use of Customer Proprietary Network Information and Other Customer Information; Implementation of Non-Accounting Safeguards of Sections 271 and 272 of the Communications Act of 1934, as Amended , CC Docket Nos. 96-115 and 96-149, Second Report and Order and Further Notice of Proposed Rulemaking, FCC 98-27 ¶¶ 109-110 (rel. Feb. 26, 1998) (referred to hereafter as the “First CPNI Order”). 


�  Ibid., ¶¶110-114.  


�  US West, Inc. v. FCC, 182 F.3d 1224 (10th Cir. 1999) 1999 U.S. App. LEXIS 20785. 


�  In the Matter of Implementation of the Telecommunications Act of 1996; Telecommunications Carriers’ Use of Customer Proprietary Network Information and Other Customer Information; Implementation of Non-Accounting Safeguards of Sections 271 and 272 of the Communications Act of 1934, as Amended , CC Docket Nos. 96-115 and 96-149, Order on Reconsideration and Petitions for Forbearance, FCC 99-223 ¶¶ 86-92 (rel. Sept. 3, 1999) (referred to hereafter as the “Second CPNI Order”). 


�  First CPNI Order, ¶¶ 109-110. 


�  AT&T, GTE, and MWCOM each presented legal arguments about why the Commission should resolve the CPNI issue in its favor.  Although the parties’ legal arguments were helpful in framing the issues, the arguments shall only be addressed in this ruling to the extent they are relevant to determining the scope and schedule of this proceeding.


� AT&T is not a party to CPNI issue remanded by the Court.  Therefore, AT&T may not file a brief on the CPNI-related matters identified in this ruling.  


�  Parties should append to their briefs a copy of significant FCC orders, Court decisions, and other documents referred to in their briefs. 


�  In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996; Interconnection between Local Exchange Carriers and Commercial Mobile Radio Service Providers, First Report and Order, CC Docket Nos. 96�98 and 95-185, FCC No. 96-325, (rel. Aug. 8, 1996) (referred to hereafter as the “First Collocation Order” or FCC 96-325).  


�  In re Deployment of Wireline Services Offering Advanced Telecommunications Capability, First Report and Order and Further Notice of Proposed Rulemaking, CC Docket 98�127, FCC No. 99-48, ¶ 28 (rel. March 31, 1999) (referred to hereafter as the “Second Collocation Order”).


�  Second Collocation Order, ¶¶ 28-31. 


�  AT&T, GTE, and MWCOM each presented legal arguments about why the Commission should resolve the RSM collocation issue in its favor.  Although the parties’ legal arguments were helpful in framing the issues, the arguments shall only be addressed in this ruling to the extent they are relevant to determining the scope and schedule of this proceeding.


�  Second Collocation Order, ¶ 28.  


�  See (1) 46 F. Supp. 2d 1004, 1999 U.S. Dist. LEXIS 6821 at **59 – 60; (2) 46 F. Supp. 2d 1068, 1999 U.S. Dist. LEXIS 6416 at **44 – 45; (3) 55 F. Supp. 2d 968, 1999 U.S.Dist. LEXIS 16224 at **37 - 39; and (4) 41 F. Supp. 2d 1157, 1999 U.S. Dist. LEXIS 3129 at **70.  


�  In GTE Service Corp., et al. v. FCC, No. 99-1176 (and consolidated cases), GTE and others challenge the meaning that the FCC’s First Collocation Order ascribes to the term “necessary” within the context of 251(c)(6).  On June 6, 1999, the D.C. Circuit granted a motion for expedited review in this matter.  As a result, parties have filed briefs, and GTE expects oral argument to take place in January 2000.  


�  GTE Services Corp. v. FCC, No. 99-1176 (and consolidated cases) (D.C. Cir. May 10, 1999). 


� Parties may present legal arguments in their briefs about why the Commission must allow AT&T and MWCOM to use all the capabilities of their collocated RSM regardless of whether or not this issue was not litigated during the arbitrations.  


�  Pacific is not a party to RSM issue remanded by the Court.  Therefore, Pacific may not file a testimony or briefs on the RSM-related matters identified in this ruling.  


�  Parties should append to their testimony and/or briefs a copy of significant FCC orders, Court decisions, and other documents referred to in their briefs. 
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