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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

INFONXX, Inc.,

                                           Complainant,

                       vs.

Pacific Bell,

                                           Defendant


Case 00-04-005

(Filed April 4, 2000)

ASSIGNED COMMISSIONER’S AND

ADMINISTRATIVE LAW JUDGE’S RULING

ADOPTING SCOPING MEMO

Pursuant to Rule 6.3 of the Commission’s Rules of Practice and Procedure, this ruling adopts a scoping memo finalizing (1) the categorization and scope of this case; (2) the procedural schedule; and (3) designation of the presiding officer.

Categorization of the Proceeding

As defined in Rule 5(b) of the Commission's Rules of Practice and Procedure, "adjudicatory" proceedings include those involving complaints against regulated entities, including those that challenge the accuracy of a bill.   This proceeding shall therefore be categorized as adjudicatory.  The ex parte rules governing adjudicatory proceedings (Rule 7(b)) shall apply to this case.

Scope of Issues

Each of the parties identify the following three principal issues in dispute in this case.  These are:

(1) Is Pacific entitled to assess a separate charge to InfoNXX for each time that a listing of an end-user customer appears in a published telephone directory covering a different local area under the terms of Pacific's Directory Assistance Listing Information Service (DALIS) tariff? 


(2) Does Pacific have any valid affirmative defenses to bar recovery of reparations by InfoNXX?


(3) Assuming Pacific is found to be liable for having overcharged InfoNXX for the listings at issue, how much InfoNXX was overcharged? 

While parties generally agree on the scope of the issues, they differ as to how the proceeding should be conducted.  Pacific believes that evidentiary hearings are warranted as a first step toward identifying whether InfoNXX can prove that Pacific is liable for any overcharges.  Pacific argues that InfoNXX has the burden of proof and must submit evidence to establish whether Pacific charged InfoNXX for what InfoNXX describes as "duplicate" listings.  Pacific also offers as one of its affirmative defenses that InfoNXX has not reported its usage charges or remitted full payment to Pacific for all non-disputed charges.  Pacific argues that any relief granted to InfoNXX under this complaint should be offset by the amount for which InfoNXX is in arrears to Pacific.  Pacific seeks to offer evidence on this issue.  Pacific envisions that the legal interpretation of the DALIS tariff as it relates to the disputed charges would be addressed in post-hearing briefs. 

InfoNXX, on the other hand, believes that the first step should be the filing of briefs on the legal interpretation of the DALIS tariff as it applies to the disputed charges for what InfoNXX calls “duplicate” listings.  As a second step, InfoNXX envisions the possibility of evidentiary hearings only if the Commission finds merit to any of Pacific's affirmative defenses and there are any material factual disputes relating to such defenses.  InfoNXX also believes an evidentiary hearing may be necessary to determine the amount of any overcharges, assuming parties cannot reach agreement on this issue through informal discovery and discussion. 

We conclude that Pacific’s affirmative defenses relating to the alleged failure of InfoNXX to report usage or to remit payment for non-disputed charges are outside the scope of the instant complaint by InfoNXX, and shall not be considered in resolving this complaint.

Adopted Schedule

Parties are presently conducting discovery and analyzing listings data to seek agreement at least on quantifying the disputed amounts of charges that relate to the "duplicate" listings at issue.  Parties are directed to complete this process and to present a written status report to the Assigned Commissioner and Administrative Law Judge (ALJ) by August 14, 2000, indicating what, if any progress, has been made toward narrowing the disputed differences, and on quantifying the amount of relevant charges at issue in the complaint.  

Parties shall file concurrent briefs on September 8, 2000, with reply briefs on September 18, 2000, addressing the legal dispute as to the interpretation of the DALIS tariff.  The dispute is whether the tariff allows for separate charges for each listing of an end-user customer appearing in multiple published telephone directory books in addition to the telephone directory serving the local community in which the customer's telephone number is assigned.  Pacific holds that where the same customer name, phone number, and address appear in separate telephone directories serving different local communities, the listing in each directory constitutes an "additional listing" for which Pacific may assess separate charges to InfoNXX.  InfoNXX disagrees, and believes only one charge per end user should be assessed, irrespective of whether the same end user listing appears in one directory or several. 

A draft decision will be prepared following submission of briefs to address the question of whether Pacific is liable for overcharges to InfoNXX based upon proper application of the DALIS tariff.  If the draft decision finds as a matter of law that Pacific is not liable for any overcharges, and the draft decision is adopted by the Commission, then the case can be closed with no further hearings or factual issues to be resolved.  If the draft decision finds that Pacific is liable, and the parties have reached agreement on the amount of charges in dispute, then no evidentiary hearings will be necessary, and judgment in favor of InfoNXX for the agreed-upon amount of charges in dispute can be adopted. 

In the event that parties are unable to reach agreement concerning the amount of money in dispute relating to the DALIS tariff charges, and the draft decision finds in favor of InfoNXX, further evidentiary hearings will be necessary to resolve factual issues to determine the amount of overcharges to be repaid to InfoNXX.  A contingent schedule for such evidentiary hearings, if necessary, will be addressed in the draft decision.

Service of this Ruling and Service List for the Proceeding

The service list for this case is attached to this ruling.  The service list is comprised of the complainant and defendant only since no other parties entered an appearance at the PHC.  This ruling shall be served on the parties of record, as attached.

Designated Principal Hearing Officer

The Principal Hearing Officer for this case shall be ALJ Thomas R. Pulsifer.

IT IS RULED that:

1. 
The scope of the case shall encompass the issues as outlined above.

2.   Parties shall jointly submit a written status report to the Assigned Commissioner and Administrative Law Judge (ALJ) by August 14, 2000, indicating what, if any, progress has been made toward narrowing disputed differences, and on quantifying the amount of relevant charges at issue in the complaint.

3.   Parties shall file concurrent briefs on September 8, 2000, and reply briefs on September 18, 2000, addressing the legal dispute as to the interpretation of the DALIS tariff relating to the alleged overcharges at issue in this complaint.

4.   The need to schedule evidentiary hearings in this case shall be considered following receipt of parties' joint status report due on August 14, 2000, and addressed, as necessary, in the interim draft decision for this complaint.

5.   The Principal Hearing Officer for this case shall be ALJ Thomas R. Pulsifer.

Dated July 17, 2000, at San Francisco, California.







Henry M. Duque

Assigned Commissioner







Thomas R. Pulsifer

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Assigned Commissioner’s and Administrative Law Judge’s Ruling Adopting Scoping Memo on all parties of record in this proceeding or their attorneys of record.

Dated July 17, 2000, at San Francisco, California.



Fannie Sid

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.
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