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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Application of Southern California Edison Company (U 338-E) for Authority to Take Certain Actions Necessary to Transfer Certain Generation-Related Employees and Assets to a Non-utility Operation and Maintenance Affiliate.


Application 99-08-030

(Filed August 11, 1999)



ADMINISTRATIVE LAW JUDGE’S RULING
REQUESTING BRIEFING PURSUANT TO RULE 51.1

On August 11, 1999, Southern California Edison Company (Edison) filed the above-captioned application requesting approval a plan for the movement of generation-related employees and assets from Edison to a non-utility affiliate.  Edison seeks exemption from several Commission affiliate transaction rules in order to effectuate this transfer.  Following timely protests from The Office of Ratepayer Advocates (ORA) and The Utility Reform Network (TURN) the assigned administrative law judge (ALJ) ordered the parties to meet and confer.

Edison, ORA, and the Coalition of California Utility Employees (CUE)
 met and reached an outline of a settlement and submitted a Joint Case Management Statement requesting additional time to finalize the agreement.  On December 13, 1999, Edison, ORA, and CUE submitted a joint recommendation to the Commission for approval.

The proposed settlement requests Commission authorization for the transfer of certain generation-related employees and assets to a non-utility operation and maintenance affiliate exempt from several affiliate transaction rules.  Rule 51.1 of Commission’s Rules of Practice and Procedure requires that the proposed settlement contain a “statement of the factual and legal considerations adequate to advise the Commission, and any parties not expressly joining the agreement, of its scope and of the grounds on which adoption is requested.”  (Rule 51.1(c).)  In addition, the settlement may not be approved unless it is “reasonable in light of the whole record, consistent with law, and in the public interest.”  (Rule 51.1(e).)

The proposed settlement requests a waiver from affiliate rules for the transfer of both employees and assets.  The settling parties claim that the proposed treatment of the employees, including the requested waiver of the employee transfer fee (Affiliate Rule V.G)
 and the worker protection benefit package, is in the best interest of the affected employees, their families, electric ratepayers, and the California economy.  This contention, however, is supported by only skeletal legal arguments.  The Commission needs more information to determine if the proposed transfer of the employees and waiver of Commission rules are in line with Rule 51.1(e).

In addition to requesting a waiver of the affiliate rules for the transfer of employees, the proposed settlement also requests a waiver of the rules for the transfer of “certain generation-related assets.”  The agreement is very sketchy as to exactly what these assets are, describing them only as tools, equipment, and computer hardware, and does not give any approximate value for these items.

Affiliate Rule III.B requires that the assets be disposed of ”through an open, competitive bidding process.”  Edison’s affiliate will be entering the competitive market, and the Commission needs to know why the waiver of Rule III.B will not give the affiliate a competitive advantage.  Also, Rule III.B.1 requires that if a utility provides supply, capacity, services, or information to its affiliate, “it shall contemporaneously make the offering available to all similarly situated market participants, which include all competitors serving the same market as the utility’s affiliate.”  There is no provision in the proposed settlement to make such an offering.

If there is good public policy for allowing the transfer of the unidentified and unvalued tools, equipment, and computer hardware, without following the affiliate rules, the parties need to let the Commission know what that might be.

In addition, the joint recommendation offers no legal support or factual justification for why the Commission should waive its review of these assets as required under Section 851 of the Public Utilities Code.  The settlement releases Edison from that requirement.  If this is a unique case that justifies such treatment, the parties need to provide a rationale.

In summary, the Commission is being asked to support a proposed settlement that contains concessions from the requirements of Section 851 of the Public Utilities Code and certain Affiliate Transaction Rules.  The Commission must be able to ascertain if the requested exceptions and exemptions are justified under the narrow facts of this case.  In particular, the settlement agreement is very skeletal on the transfer of the assets
 and does not present enough information so that the Commission may determine if it is “reasonable in light of the whole record, consistent with law, and in the public interest.” (51.1(e).)  Therefore, pursuant to Rule 51.1, I direct the settling parties to brief the issues on the following schedule:

Opening Briefs:
due February 18, 2000.

Reply Briefs:
due February 29, 2000.

The settling parties may submit one joint brief, or may file separate briefs.  If one joint brief is filed, there will be no need for reply briefs.

Therefore, IT IS RULED that parties shall file briefs setting forth additional factual and legal support for the proposed settlement agreement.

Dated January 26, 2000, at San Francisco, California.







Carol A. Brown

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling Requesting Briefing Pursuant to Rule 51.1 on all parties of record in this proceeding or their attorneys of record.

Dated January 26, 2000, at San Francisco, California.



Evelyn P. Gonzales

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents.  You must indicate the proceeding number on the service list on which your name appears.

�  TURN was unable to attend but informed the other parties that it was withdrawing its protest and would not be pursuing the protest any further in this proceeding.  CUE joined after the protest period.


�  Affiliate Rules are found in D.98-08-035, Appendix B.


�  As noted earlier, the proposed settlement contains more factual and legal justification for the requested exemptions from the Affiliate Rules for the employees, but the Commission seeks additional briefing on the legal considerations for the request.
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