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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Joint Application of The Furst Group, Inc. and Furst Holdings, Inc. for Approval of a Stock Purchase Agreement and Related Transactions.


Application 00-05-068

(Filed May 26, 2000)

ADMINISTRATIVE LAW JUDGE’S RULING

DIRECTING APPLICANTS TO SHOW CAUSE AND FILE

AN AMENDED APPLICATION

This ruling directs applicants to show cause why the purported transfer of control of a California telecommunications carrier by an out-of-state corporation should not be declared void pursuant to Public Utilities Code Section 854; why the operating authorities of the telecommunications carrier should not be revoked pending an application for new authority; and why penalties should not be imposed on the applicants.  In addition, the ruling requires applicant to amend their application within 30 days to furnish additional information in compliance with the Commission’s Rules of Practice and Procedure.

Background

On May 26, 2000, Furst Group, Inc. and Furst Holdings, Inc. (jointly referred to as applicants) filed a request for approval of an agreement to sell 81% of the issued and outstanding capital stock of Furst Group to Furst Holdings.  Applicants request nunc pro tunc or “after the fact” approval of the application effective December 31, 1999 because applicants state they were unable to assemble and file a request for approval prior to the closing of the transaction.

The Furst Group was authorized by Decision 94-04-077 to operate as a reseller of long distance telecommunications services in California.

Applicants Directed to Show Cause

This application is brought pursuant to Public Utilities Code Section 854.  That section states:

No person or corporation, whether or not organized under the laws of this state, shall merge, acquire, or control either directly or indirectly any public utility organized and doing business in this state without first securing authorization to do so from the commission.  The commission may establish by order or rule the definitions of what constitute merger, acquisition, or control activities which are subject to this section.  Any merger, acquisition, or control without that prior authorization shall be void and of no effect.  No public utility organized and doing business under the laws of this state, and no subsidiary or affiliate of, or corporation holding a controlling interest in a public utility, shall aid or abet any violation of this section.  (Emphasis added.)

The purpose of the section “is to enable the Commission, before any transfer of public utility property is consummated, to review the situation and to take such action, as a condition to the transfer, as the public interest may require.”  (San Jose Water Co. (1916) 10 CRC 56; see also, In re E. B. Hicks Water Company (1990) 37 CPUC2d 13.)

Applicants state that nunc pro tunc approval is requested because they were unable to file earlier.  Applicants here offer no explanation for their failure to seek prior Commission approval of the purported transfer of control of a California telecommunications utility.  Under Section 854, the transfer is void. Moreover, both Furst Group and Furst Holdings are subject to penalties of up to $20,000 each for failure to comply with the Public Utilities Code.  (See Public Utilities Code Sections 2107, 2111.)

Within 30 days of the date of this ruling, applicants should file a brief, with supporting affidavits as necessary, showing (1) why the purported transfer of control should not be declared void and of no effect, (2) why the operating authority of the Furst Group should not be revoked pending application for new authority, and (3) why penalties should not be imposed on the applicants pursuant to Public Utilities Code Sections 2107 and 2111.

Applicants Directed to File Amended Application

Should the Commission desire to grant nunc pro tunc approval as requested, the application as submitted does not fully comply with Rules 16, 35 and 36 of the Commissions Rules of Practice and Procedure and does not contain sufficient information to approve the transaction.  Applicants should amend the application to address the following defects:

1. Rule 16 requires a properly certified current copy of applicant’s articles of incorporation and a copy of its certificate of qualification to transact intrastate business certified by the California Secretary of State.  Applicant has furnished articles of incorporation for Furst Holdings from the State of New Jersey but has not provided the necessary certification by the California Secretary of State as well as a reference to any previously filed articles or certificates of qualification of Furst Group.

2. Rule 35 applies to applications under Sections 851-854 and requires that such applications contain, among other things, information on the character of business performed and the territory served by each applicant and detailed reasons upon the part of each applicant for entering into the proposed transaction, and all facts warranting the same.

Applicant has not provided information on the character of business performed by Furst Holdings or detailed reasons for entering into the proposed transaction.

Furthermore, in a situation where a company which does not possess a CPCN desires to acquire control of a company which does possess a CPCN, the Commission generally applies the same requirements as in the case of an applicant seeking a CPCN to exercise the type of authority held by the company being acquired.  The Commission has established two major criteria for determining whether a CPCN of this type should be granted.  First, an applicant must demonstrate it has $25,000 cash or cash equivalent reasonably liquid and readily available to meet the firm’s start up expenses.  Second, an applicant is required to make a reasonable showing of technical expertise in telecommunications or a related business.

If the transaction is approved, Furst Holdings will control 81% of the stock of Furst Group.  In accordance with Rule 35 and the Commission’s general criteria for approval of CPCNs of this type, the application should satisfy the Commission that Furst Holdings meets the same criteria that were required of Furst Group to receive its initial certificate of public convenience and necessity.  Applicant should amend the application to furnish additional information on the business performed by Furst Holdings and reasons for entering into this transaction.  In addition, applicants should demonstrate that Furst Holdings meets the financial and management criteria that were required of Furst Group to obtain its CPCN.

3. Rule 36 requires, applicants to provide among other things, either a financial statement or a balance sheet as of the latest available date, together with an income statement covering the period from close of last year for which an annual report has been filed with the Commission to the date of the balance sheet attached to the application.  In addition, applicants shall file a copy of proposed deed, bill of sale, lease, security agreement, mortgage, or other encumbrance document, and contract or agreement therefor, if any, and copy of each plan or agreement for purchase, merger or consolidation.

Applicant has not provided the financial information or supporting documents required by Rule 36.  Applicant should amend the application to provide the financial information set forth in Rule 36 along with a copy of the actual stock purchase agreement, signed by relevant parties.

4. Exhibit 1 in the application is entitled “Key Management” but does not specify whether these are employees of Furst Group or Furst Holdings, or both.  Furthermore, the application states that Exhibit 1 lists shareholders, but does not state whether these are shareholders of Furst Group or Furst Holdings.  The amended application should clarify this misunderstanding and provide information on the shareholders and management of Furst Holdings since it is the entity acquiring a majority of the stock of Furst Group.

IT IS RULED that:

1. Applicants, on or before 30 days after the date of this ruling, shall file a brief, with supporting affidavits as necessary, showing cause (a) why the purported transfer of control should not be declared void and of no effect pursuant to Section 854, (b) why the operating authorities of the telecommunications carrier should not be revoked pending application for new authority, and (c) why penalties should not be imposed on the applicants pursuant to Public Utilities Code Sections 2107 and 2111.

2. Applicants, on or before 30 days after the date of this ruling, shall amend Application (A.) 00-05-068 to comply with Rules 15, 16, and 36 of the Commission’s Rules of Practice and Procedure and provide additional information as set forth in this ruling.

3. Failure to amend A.00-05-068 by August 18, 2000, will result in a recommended order denying the application.

Dated July 19, 2000, at San Francisco, California.







Dorothy Duda

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling Directing Applicants to Show Cause and File an Amended Application on all parties of record in this proceeding or their attorneys of record.

Dated July 19, 2000, at San Francisco, California.



Evelyn P. Gonzales

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.
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