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Case 00-04-012

(Filed April 5, 2000)

SCOPING MEMO AND RULING OF ASSIGNED COMMISSIONER

1.  Summary

This ruling follows a prehearing conference (PHC) held on July 14, 2000.  Pursuant to Rules 6(b)(3) and 6.3 of the Rules of Practice and Procedure, this ruling addresses the scope of the proceeding (including the motion to dismiss), sets the procedural schedule, and assigns a presiding officer. 

2.  Background

The complaint, filed April 5, 2000, asks the Commission to vacate the certificate of public convenience and necessity issued to defendant Williams Communications, Inc. (Williams) in Decision (D.) 99-10-062.  As grounds for this remedy, complainants Catellus Development Corporation and SF Properties, Inc. (collectively, Catellus) allege that Williams is violating the California Environmental Quality Act (CEQA) and abusing its public utility eminent domain authority.  

D.99-10-062 granted Williams authority to provide facilities-based interexchange telecommunications services in California.
  D.99-10-062 also certified a final mitigated negative declaration (MND) which reviewed the environmental impact of Williams’ proposed project in accordance with CEQA’s requirements. 

Under the authority of D.99-10-062, Williams is in the process of building a statewide fiber optic communications system which consists of nine route segments.  Major portions of the project make use of two idle oil pipeline corridors in California.  This complaint concerns the Riverside to the California/Arizona Border segment.  Williams’ construction plans for this leg include placement of fiber optic conduit in the Kinder-Morgan pipeline which crosses property Catellus owns in Riverside and Imperial Counties.  According to Catellus, however, the project Williams is attempting to build differs from the project authorized in D.99-09-062 because Williams seeks (1) to place more than three conduits in the Kinder-Morgan pipeline and (2) to obtain wider easements than those authorized.  Catellus also argues that Williams is attempting to secure “piecemeal” approval for its project, in violation of CEQA.  Williams has a variance request (#7-4) pending at the CPUC for authorization to place three additional conduits, for a total of six, in the Kinder-Morgan pipeline.  Williams’ eminent domain proceedings against Catellus are pending in the Riverside and Imperial County superior courts; a related action for declaratory relief is pending in the Los Angeles Superior Court. 

On May 16, Williams filed an answer and a motion to dismiss Catellus’ complaint.  Thereafter, Catellus filed an opposition to the motion and Williams filed a reply.  In response to factual questions raised at the PHC by the administrative law judge (ALJ), the parties prepared separate statements of undisputed and disputed facts which they each submitted under letters dated July 20.

3.  Motion to Dismiss

The Commission has explained that the purpose of Rule 56 (which governs motions to dismiss) is to permit determination “before hearing whether there are any triable issues as to any material fact”.  (Westcom Long Distance, Inc. v. Pacific Bell et al., D.94-04-082, (1994) 54 CPUC2d 244, 249.)  If not, then the proceeding may be resolved as a matter of law. 

After review of the parties’ pleadings, supplemental documentation, and the underlying authority (D.99-10-062 and the MND it certified), I conclude the scope of the proceeding should be narrowed.  

3.1  Alleged Violations of D.99-10-062 (Conduits; Easements)

D.99-10-062 authorized Williams to construct the project described in the MND, subject to the Mitigation Monitoring Plan which is part of the MND.  Chapter 2 of the MND provides general information about the project and proposed construction methods.  Chapter 3 provides information pertinent to each route segment, including the “Riverside to the California/Arizona Border” leg, where the Catellus properties are located.  The MND is determinative of the parties’ disputes about the number of conduits and the easement size authorized by D.99-10-062.  For the reasons summarized below, Williams is not in violation of D.99-10-062 and these issues should be dismissed.

3.1.1  Conduits

While the MND approves three conduits, as Catellus alleges, it also contemplates that circumstances may arise which necessitate placement of some additional number of conduits in the idle pipelines and that increasing the number (within the existing carrying capacity of the pipelines) will not create any new environmental impact.  The Mitigation Monitoring Plan (Appendix I of the MND) establishes a variance process for consideration of project changes which result in the same or elevated level of resource protection and no new environmental impacts.
  Subsequent to the issuance of D.99-10-062, the Commission has approved two requests for variances to install additional conduits for use by municipalities in the San Francisco to Santa Clara leg.  Williams has followed the variance process in requesting approval for the additional three conduits at issue via variance request #7-4.  The Environmental Projects Unit of the Energy Division should review variance request #7-4 in accordance with the Mitigation Monitoring Plan adopted by D.99-10-062.

3.1.2  Easements

Catellus contends that in seeking to obtain through eminent domain proceedings a 10 foot permanent easement and 30 foot temporary easement over seven properties which Catellus owns, Williams in violation of D.99-10-062.  Catellus reads the MND too narrowly.  

The MND discusses the project’s easement requirements in relation to the different construction methods to be utilized.  Construction along the “Riverside to the California/Arizona Border” leg will include pulling conduit through the Kinder-Morgan pipeline, plowing or trenching, boring and bridge attachment. 

All construction methods are to make use of existing rights-of-way, where possible, and the MND notes that the permanent easements associated with utility, pipeline, and railroad rights-of-way vary in width.  Where existing rights-of–way cannot be used, the construction corridor will be between 20-40 feet wide, depending upon if sensitive environmental resources are present.  

With respect to the Kinder Morgan pipeline (which crosses the Catellus properties), the primary construction method is the least intrusive of those authorized (i.e., pulling conduit through the pipeline and building the required belowground facilities, such as utility access vaults and manholes/handholes).  Though less intrusive, this construction method requires use of heavy equipment.  In places where the pipeline is discovered to lack structural integrity or where blockages are found, plowing or trenching will be used.  These default construction methods require temporary easements of 20‑40 feet. 

After construction, Williams will require access to the pipeline and to the installed belowground facilities  (the utility access vaults and manholes/handholes) in order to perform necessary inspections and repairs.  Catellus’ arguments to the contrary are implausible. 

3.2  Alleged Violation of CEQA

3.2.1  Notice 

D.99-10-062 finds that the MND was prepared in accordance with CEQA.  Catellus did not seek rehearing of D.99-10-062; however, the complaint alleges that Catellus failed to receive notice of the MND, contrary to CEQA.  Absent a showing of fraud, Catellus may not collaterally attack D.99‑10‑062.  Catellus has made no such showing; moreover Williams’ motion includes, as an attachment, competent evidence that notice was sent. 

3.2.2  “Piecemeal” Project Review 

D.99-10-062 authorized Williams’ statewide project, consisting of nine segments.  The terms, conditions, and limitations of that approval are stated in the decision and the certified MND.  CEQA Guidelines § 15378(a) requires a lead agency to consider the “whole of an action” that may result in either a direct or reasonably foreseeable indirect physical change in the environment and prohibits so-called “piecemeal” review.  

Catellus argues, in essence, that any proposal to increase the number of conduits is the type of project change which must be subject to supplemental environmental review.  But while the MND reviewed a three-conduit project, it also concluded that an increase in the number of conduits (within the carrying capacity of the utilized pipelines) would have no new environmental impacts and in some instances, might avoid additional impacts.  As such, the variance procedure established in the MND is an appropriate means, at least at first blush, for requesting authority to increase the number of conduits placed along a limited portion of the project.  All variance requests must be reviewed in accordance with the MND’s dictates and such review necessarily must be fact-specific.  On the facts alleged in this proceeding, consideration of variance request #7-4 (to increase the number of conduits from three to six) is not tantamount to “piecemeal” review of the Williams’ project.

3.3  Alleged Abuse of Eminent Domain Authority

Catellus charges that Williams is abusing its eminent domain authority because it plans to lease to third parties the additional three conduits which are the subject of variance request #7-4.  The gist of Catellus’ argument is that Williams is attempting to condemn property for a private use, rather than a public one.

The issue of whether property is sought for an appropriate public use is necessarily before the superior court in condemnation proceedings.  (See Code Civ. Proc. § 1260.010 et seq., and particularly, § 1260.020.)  The Commission has no role in Williams’ pending eminent domain proceedings as they are within the superior courts’ exclusive jurisdiction.  This part of the complaint should be dismissed.

However, as Williams’ admits, the Commission has broad jurisdiction to determine whether a public utility subject to its jurisdiction is acting in accord with all applicable laws.  Therefore, dismissal of the eminent domain issues should be without prejudice to subsequent refiling if a superior court subsequently determines that Williams has sought to misuse its public utility eminent domain authority.  (See Pub. Util. Code § 616.)  I will also require periodic status reports about the eminent domain proceedings and the related action for declaratory relief, as directed in the ruling paragraphs.  

4.  Scope of the Proceeding

The following issues remain:

1. At the time it filed Application (A.) 98-12-037, the proceeding in which D.99-10-062 issued, had Williams’ negotiated-–or was it attempting to negotiate-–any leases of its telecommunications conduit to third parties?

2. Prior to the issuance of D.99-10-062, had Williams’ negotiated-–or was it attempting to negotiate-–any leases of its telecommunications conduit to third parties?

3. If Williams omitted to inform the Commission, prior to the issuance of D.99-10-062, of the status of leases or of any negotiations to lease its telecommunications conduit to third parties, was such omission a violation of Rule 1 of the Commission’s Rules of Practice and Procedure or any other law?

4. Under existing law, must Williams submit to the Commission for approval any or all leases of its telecommunications conduit to third parties?

Issues 1 and 2 derive from Catellus’ allegations that Williams plans to lease to third parties the three additional conduits which are the subject of variance request #7-4.  The factual information the parties have supplied about Williams’ third party leases (whether or not related to variance request #7-4) appears to be inconsistent, since names and dates differ.  It is certainly inconclusive.  Since the parties’ respective pleadings and supplemental letters do not permit determination of the factual questions posed, evidentiary hearing on these issues will be necessary unless the parties are able to reach a stipulation of fact.

Issues 3 and 4 concern the legal significance of issues 1 and 2, once the material facts are established, and can be resolved upon receipt of briefs.

5.  Procedures Before Evidentiary Hearing

Upon the completion of any required discovery, the parties are directed to meet and confer to explore whether they can reach a stipulation of fact with respect to issues 1 and 2, above.  On or before September 21, 2000, the parties shall file any stipulation of fact agreed upon and shall notify the ALJ as to which issues of material fact, if any, remain to be established at evidentiary hearing.  On or before September 21, the parties shall also exchange witness lists, including preferred order of witnesses, with a copy to the ALJ.  The ALJ may be notified by FAX at 415/703-1723 or e‑mail at xjv@cpuc.ca.gov.

Recognizing the parties’ stated preference to use prepared testimony in this proceeding if an evidentiary hearing is held, I direct them also to meet and confer following the issuance of this ruling to establish mutually convenient dates for the distribution of prepared testimony (direct as well as any rebuttal).  On or before August 31, 2000, the parties shall notify the ALJ, by FAX or e-mail, of the distribution schedule to which they have agreed.  

6.  Schedule

The schedule for this proceeding is as follows:

August 31, 2000
Parties notify ALJ of dates agreed upon for distribution of prepared testimony

Dates to be arranged
Parties distribute prepared testimony to other parties and to ALJ 

September 21, 2000
Parties to file stipulation of fact, notify ALJ of material facts remaining for evidentiary hearing, and exchange witness lists, including preferred order of witnesses.

September 25, 2000, 10 a.m. to 4 p.m.
Evidentiary Hearing, Commission Courtroom, to be continued as necessary. 

. . . .
Concurrent briefs filed approximately 20 days after conclusion of evidentiary hearings

. . . .
Concurrent reply briefs filed approximately 10 days after initial briefs
 

. . . .
Presiding officer’s decision filed within 60 days after reply briefs

. . . . 
Presiding officer’s decision becomes effective 30 days after mailing (unless appeal filed per Pub. Util. Code § 1701.2(a) and Rule 8.2)

The briefing schedule will be set at the evidentiary hearing.  It is my goal to close this case within the 12-month timeframe for resolution of adjudicatory proceedings.  At this time, I foresee no extraordinary circumstances which would warrant an extension.  

7.  Evidentiary Hearing 

Exhibits offered as documentary evidence should be prepared in conformance with Appendix A of this ruling.  The parties should limit their testimony to matters involving disputed issues of fact.  Testimony which presents legal or policy argument may be stricken.  Parties will have an opportunity to address matters of law and policy in briefs.
8.  Category of Proceeding and Need for Hearing

This ruling confirms this case as an adjudication scheduled for hearing, as preliminarily determined in the Instructions to Answer. 

9.  Assignment of Presiding Officer

ALJ Jean Vieth will be the presiding officer.

10.  Ex Parte Rules 

Ex parte communications are prohibited in adjudicatory proceedings under Pub. Util. Code § 1701.2(b) and Rule 7.

IT IS RULED that:

1. The scope of the proceeding is as set forth herein.

2. The schedule for this proceeding is set forth herein.

3. The presiding officer will be Administrative Law Judge Vieth.

4. The Environmental Projects Unit of the Energy Division shall review Williams’ variance request #7-4 in accordance with the Mitigation Monitoring Plan adopted by Decision 99-10-062.

5. Final determination of Williams’ motion to dismiss is reserved for the presiding officer’s decision. 

6. The parties shall provide a joint report on the status of the eminent domain proceedings and the related action for declaratory relief filed by Williams against Catellus, as follows:

(a) to the ALJ, on or before September 25, 2000;

(b) to the ALJ, concurrent with the filing of reply briefs.

(c) to the ALJ, prior to mailing of the presiding officer’s decision, if any significant developments occur before that time. 

(d) to the Environmental Projects Unit of the Energy Division, after a final decision issues in this proceeding, to report the resolution of the eminent domain proceedings and the action for declaratory relief. 

7. This ruling confirms that this proceeding is an adjudication scheduled for hearing.

8. Ex parte communications are prohibited under Pub. Util. Code § 1701.2(b) and Rule 7 of the Rules of Practice and Procedure.

Dated August 9, 2000, at San Francisco, California.



/s/  CARL WOOD



Carl Wood

Assigned Commissioner

Appendix A

EXHIBITS

Identification of Exhibits in the Hearing Room


Each party sponsoring an exhibit should, in the hearing room, provide two copies to the ALJ and one to the court reporter.  The upper right hand corner of the exhibit cover sheet should be blank for the ALJ’s exhibit stamp.  Please note that this directive applies to cross-examination exhibits as well.  If there is not sufficient room in the upper right hand corner for an exhibit stamp, please prepare a cover sheet for the exhibit.

Cross-examination With Exhibits


As a general rule, if a party intends to introduce an exhibit in the course of cross-examination, the party should provide a copy of the exhibit to the witness and the witness’ counsel before the witness takes the stand on the day the exhibit is to be introduced.  Generally, a party is not required to give the witness an advance copy of the document if it is to be used for purposes of impeachment or to obtain the witness’ spontaneous reaction.  An exception might exist if parties have otherwise agreed to prior disclosure, such as in the case of confidential documents.

End of Appendix A

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Scoping Memo and Ruling of Assigned Commissioner on all parties of record in this proceeding or their attorneys of record.

Dated August 9, 2000, at San Francisco, California.

/s/  KE HUANG

Ke Huang

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities. To verify that a particular location is accessible, call: Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074 or TDD# (415) 703-2032 five working days in advance of the event.

�  Previously, in D.99-05-022, the Commission granted Williams’ authority to provide interexchange telecommunications services on a resale basis.


�  Project changes which do not meet the requirements for review and approval through the variance procedure are subject to further environmental review under CEQA and Commission approval.  This scoping memo necessarily addresses the allegations of the complaint; it does not opine regarding what other project changes would – or would not – qualify for review as variances.  


�  Submission will be deferred until the presiding officer’s decision is mailed.  Until that date the record will remain open for the sole purpose of receiving the parties’ reports on the status of the eminent domain proceedings. 
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