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ADMINISTRATIVE LAW JUDGE’S RULING

SUMMARIZING DISCOVERY RULINGS ISSUED

DURING COURSE OF PROCEEDING

During the course of this proceeding, the assigned Administrative Law Judge (ALJ) issued certain rulings on discovery and scheduling motions filed by the parties.  The ALJ e-mailed these rulings to all parties on the service list.  In order to ensure that the record of this proceeding includes those rulings, they are repeated here.

I. Motion to Modify Schedule

In early May 2000, several parties sought revision of the hearing schedule on the ground that Applicants MCI WorldCom, Inc. (WorldCom) and Sprint Corporation (Sprint) (collectively, Applicants) had delayed in responding to certain discovery and were providing inadequate responses.
  In response to those motions, the ALJ ruled on May 5, 2000 as follows:

A. As to all Data Requests, the Responses Shall:

1. Be verified.

2. Be complete.  Where Applicants previously have served responses to the same data request in piecemeal fashion, they shall create a document placing those responses together in a single response.

3. Be indexed.  Documents produced shall be indexed, and the written responses shall identify by Bates number range which documents respond to which data request.  Where an interrogatory response refers to documents, it shall refer to the Bates number ranges of such documents.

4. State under oath, where no responsive documents are available, that a diligent search has been performed in an effort to locate the documents, that Applicants are unable to comply, and the reason therefor in accordance with Weil & Brown, Civil Procedure Before Trial, Discovery, at 8H-15.  That is, the documents either: never existed, were lost or stolen, were inadvertently destroyed, or are not in the possession, custody or control of Applicants, in which case, Applicants shall provide the name and address of anyone believed to have the documents.

5. Include privilege logs identifying documents withheld based on a claim of privilege, and identify the author, addressees, persons copied, subject matter and date of document.

6. Be served in a manner designed to reach the recipient most expeditiously - i.e., by e-mail, fax, messenger or, as a last resort, overnight mail.

7. Verify, under oath, where Applicants' responses contain gaps in Bates number sequencing, that the documents are identical duplicates of other documents already produced.  In the alternative, Applicants shall produce the documents in the gaps.

B. TURN Motion

Applicants shall provide full responses, with compliance with all conditions in A.1.-7. above, by 5 p.m. on Monday, May 8, 2000.  (All other parties' discovery shall be subject to the schedule set forth in Section E below.)

C. Greenlining Motion

As to complaint data (Greenlining motion, Exh. B, item 14), Applicants shall produce, with compliance with the A. 1.-7. conditions, all information submitted to the Federal Communications Commission (FCC) as part of the FCC's annual "Scorecard" process, whether or not the FCC has yet issued the Scorecard.

As to data on minority hiring and workforce composition (Exh. B, items 5, 6, 7 and 8), Applicants will check on whether they have released responsive information to the Equal Employment Opportunity Commission (EEOC) or other outsiders.  If they have, they will produce that information according to the schedule set forth in Section E below.

The parties will meet and confer with regard to any remaining disputes related to Greenlining's data requests.  Applicants' responses shall be due as set forth in Section E below.

D. UCAN Motion

The parties will meet and confer with regard to any remaining disputes related to UCAN's data requests.  Applicants' responses shall be due as set forth in Section E below.

E. Schedule

As to any data request served on or before May 3, 2000, except Pacific Bell's second data request, Applicants shall respond no later than 5 p.m. on May 11, 2000.

As to any data request served on May 4 or 5, 2000, and Pacific Bell's second data request, Applicants shall respond no later than 5 p.m. on May 13, 2000.  Because this is a Saturday, Applicants shall deliver the responses to any location provided to Applicants by the party propounding the requests.

As to any data request served after May 5, 2000, Applicants shall respond within seven calendar days.  Weekends shall be included in the calculation of due dates, and if a due date falls on a weekend day, the response shall be served on that day.

Protestant/interested parties' testimony shall be now due on May 19, 2000 at 5 p.m.  This is a change from the May 15, 2000 due date specified in the scoping memo.

Applicants' rebuttal testimony shall be due on May 26, 2000 at 5 p.m.  This is a change from the May 24, 2000 due date specified in the scoping memo.

If the parties desire it, I am available for a telephonic status conference during the period May 15-26.  [Applicants’ counsel] Mr. [Thomas] McDonald shall arrange a time and contact the parties and me to set up the conference call.

All conditions in Section A. 1.-7. apply to data request responses according to this schedule.  All conditions in Section A 6 apply to testimony served according to this schedule.

F. “Me Too” Requests

Applicant shall make all documents and data request responses available to parties who did not propound the requests at the offices of Applicants' counsel in San Francisco on and after the due dates set forth in Section B and E above.  Applicants may require any party to sign a nondisclosure agreement on the same terms as required of the party who propounded the data requests.

G. Law and Motion Judge

In my absence, ALJ McKenzie will rule on discovery motions in this proceeding.  The parties shall meet and confer by telephone prior to contacting Judge McKenzie, and shall not file papers until after contacting him.

II. Motions to Compel

Intervenors filed several motions to compel further production of documents and to eliminate the confidentiality designation on several documents Applicants had produced.  On June 2 and 5, 2000, the assigned ALJ ruled on those motions as follows:

A. UCAN Motion to Compel

1. Complaint Data:

I ruled that documents reflecting/summarizing the number and nature of consumer complaints regarding Applicants should not bear the "Confidential" designation on the following grounds:

a. there is a high degree of public interest in knowing the documents' contents;

b. consumer complaint information is central to an analysis of whether the merger is in the public interest;

c. complaint results are reported publicly and thus are not subject to strict attempts to maintain their secrecy;

d. given public reporting of complaint data, the harm to Applicants from release of the information will be minimal, and

e. on balance, the public interest favors disclosure.

2. Internal Training Materials for Customer Contact Personnel:

I ruled these materials should remain confidential.

3. J.D. Powers/Yankee Group Supporting Materials:

I ruled that Applicants must make a greater showing of the confidentiality of these materials.  If anyone can purchase the underlying data from J.D. Powers/Yankee, and release of such data to third parties will not subject Applicants to a lawsuit by J.D. Powers/Yankee for copyright or other infringement, then the data should not be deemed confidential.  Applicants will furnish information from J.D. Powers/Yankee on this point, and I will reserve my ruling until it is furnished.

4. Call Answering Time Material:

I ruled these materials should remain confidential.  While they are similar in nature to the complaint data (item 1 above), there was no showing of public reporting of such material, and hence the material should remain confidential.

5. Other Material:

Applicants agreed voluntarily to remove the "Confidential" designation from the following documents:

"Speech to Speech" materials (MCA3000420, 426).

B. Greenlining Motion to Compel

6. "Indexing" of Documents:

When I ordered on May 5, 2000 that the documents produced be "indexed," I meant that a party should prepare an index listing all documents produced, in Bates number order, and give a description of each document (e.g., author, recipient, subject, date).  Because hearings commence this week, I ruled that Applicants may obtain indices to their own documents prepared by other parties, and need only index those documents not covered by other indices.  Applicants will report to me today on where things stand.

7. Verifications:

I ruled that verifications made on information and belief may not be adequate, pursuant to Weil & Brown, Civil Procedure Before Trial, 8:1106 et seq., at 8F-47 (Weil & Brown).  However, I found them to be the only feasible option in this case based on Applicants' representation that large numbers of individuals around the country participated in the search for documents.  Counsel for both Sprint and WorldCom agreed that if the adequacy of their search for documents becomes an issue in this proceeding, the persons who provided the "information and belief" verifications will be prepared to identify all efforts Applicants made in conducting the search.  

However, because of Greenlining's concern that it may not have all responsive documents, I ruled that Applicants shall, under oath, either:  a) amend their responses to include in each individual data request response a statement that Applicants performed a diligent search, were unable to locate documents, and the reason therefor, or b) amend their responses by adding and incorporating by reference into each individual data request response a general statement at the beginning of the document that Applicants performed a diligent search for each category of documents Greenlining requested, were unable to locate documents, and the reason.

8. Documents Produced in Response to Interrogatory:

While a party may produce documents in lieu of furnishing an interrogatory response (Weil & Brown, 8:1065 et seq.), the documents must provide a "complete and straightforward" answer to the interrogatory.  Id.  See also Id. 8:1049 (referencing other documents in interrogatory improper).  Because Greenlining was confused by the documents Applicants produced in response to Greenlining's Data Request No. 1 (regarding affiliates/other entities doing business in California), Applicants shall provide an interrogatory response identifying the affiliates/entities.

9. EEOC Documents:

Applicants agreed voluntarily to produce documents furnished to the EEOC, without the "Confidential" designation

10. FCC Scorecard Information:

In view of Applicants' response that they provide no data to the FCC for use in preparing the annual "Scorecard," Greenlining sought to revise its request to include "all written communications or memorializations of complaints from any California customers."  I denied this portion of Greenlining's motion.

11. Fiber System Buildout:

I denied Greenlining's motion seeking a supplemental response to Data Request No. 16, relating to whether WorldCom has made efforts to build "its fiber system or other California plant so as to extend the benefit of those technologies to low-income and minority communities."  I found adequate WorldCom's response that "MCI WorldCom builds its local network to serve concentrations of potential business customers."

C. Pacific Bell Motion

Pacific Bell's counsel raised a discovery dispute relating to its request for all documents Applicants furnished to the U.S. Department of Justice (DOJ documents) in connection with this merger.  The parties will meet and confer to discuss this issue, and if they have not resolved their differences, will raise the matter at 9:00 a.m. Thursday, June 8, 2000.  In the interim, I ruled that Applicants should furnish Pacific Bell their index of the DOJ documents, so long as the index does not contain counsel's mental impressions covered by the attorney work product privilege.

III. Pacific Bell’s Motion to Compel Production of Documents Applicants filed with U.S. Department of Justice:

Pacific Bell sought ALJ intervention into a dispute it had with Applicants regarding discovery of documents Applicants produced to the U.S. Justice Department in connection with its merger application.  While Applicants stipulated to production of some of the documents, disputes arose as to the scope of the production.  I ruled as follows: 

The following summarizes my rulings this week pertaining to Pacific Bell's examination of the Hart-Scott-Rodino (HSR) documents Applicants submitted to the U.S. Department of Justice in connection with the WorldCom/Sprint merger proceeding.  Oral hearings took place by conference call [on June 23, 2000] and on Tuesday, June 20, 2000.

1. In light of Pacific Bell's contention that the index to the WorldCom documents was not adequately detailed, I ordered Applicants to make available for inspection the underlying WorldCom documents, subject to paragraph 8 below.

2. With regard to the Sprint documents, the index is clearer.  Thus, Pacific Bell will request documents from the index (subject to paragraph 8), except in unusual cases in which the index is unclear.

3. Sprint is not required to produce documents related to other (i.e., non-WorldCom) merger and/or acquisition offers.

4. All discovery related to the HSR documents will end at 7:00 Eastern time on Wednesday, June 28, 2000.

5. Parties wishing to introduce any HSR documents into the record of this proceeding should do so before the resumed hearing ends next week.  Documents submitted thereafter shall be accompanied by a motion seeking leave for late-filing, and arguing why, in the exercise of reasonable diligence, the documents could not have been presented earlier.  

6. In-house counsel or other employees of SBC Corporation (SBC) or its affiliates shall not continue to participate in the review of the HSR documents.  

7. To the extent in-house counsel for SBC or its affiliates will appear and participate in the resumed hearing during the week of June 26, 2000, that counsel shall, to the greatest extent possible, ensure that s/he does not view HSR documents bearing the designation "Confidential" or "No Copies."  

8. All of the foregoing paragraphs are subject to the following limitation:  No party is entitled to discovery of the HSR documents unless such documents are admissible or reasonably likely to lead to the discovery of admissible evidence in this proceeding.

9. Applicants' motion to terminate discovery of the HSR documents prior to Wednesday, June 28, 2000 at 7:00 p.m. Eastern time is denied.

IT IS RULED that all of the foregoing discovery rulings shall be made part of the record of this proceeding.

Dated August 10, 2000, at San Francisco, California.



/s/ Sarah R. Thomas



Sarah R. Thomas

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling Summarizing Discover Rulings Issued During Course of Proceeding on all parties of record in this proceeding or their attorneys of record.

Dated August 10, 2000, at San Francisco, California.

/s/ Kris Keller

Kris Keller 

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities. To verify that a particular location is accessible, call: Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074 or TDD# (415) 703-2032 five working days in advance of the event.

�  These motions were as follows: The Utility Reform Network (TURN) Motion for Additional Time To Submit Intervenor Testimony Because of Discovery Delays by Applicants, filed May 3, 2000 (TURN Motion); Greenlining Institute/Latino Issues Forum Motion to Compel Production Of Documents And Supplemental Responses From Applicants, filed May 3, 2000 (Greenlining Motion); Utility Consumers’ Action Network (UCAN) et al. Joint Motion to Modify Schedule so as to Extend Intervenors' Service of Opening and Rebuttal Testimony, filed May 1, 2000 (UCAN Motion).  Applicants filed a document entitled Joint Applicants' Opposition to UCAN et al.'s Motion to Modify Schedule, Greenlining's Motion to Compel and TURN's Motion For Additional Time on May 4, 2000 in response to each of the foregoing motions.





�  These motions were as follows: UCAN Motion to Compel Public Disclosure of Documents Designated Confidential by Applicants and to Expedite Response by Applicants to this Motion, filed May 23 , 2000 (UCAN Motion to Compel); Greenlining Institute/Latino Issues Forum Second Motion to Compel Production of Documents and Further Supplemental Responses from Applicants, filed May 26, 2000 (Greenlining Motion to Compel).  Pacific Bell made an oral motion, which the ALJ also ruled on by e�mail (Pacific Bell Motion). 
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