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ADMINISTRATIVE LAW JUDGE’S RULING ON
ELIGIBILITY TO CLAIM COMPENSATION

Notice of Intent

Advocates for the Public Interest (API) filed a Notice of Intent (NOI) to claim compensation in this proceeding, pursuant to Public Utilities Code § 1804.

To be found eligible to claim compensation in this proceeding, the NOI must be filed within 30 days after a Prehearing Conference (PHC) is held and served on all parties to the proceeding.  The NOI must identify the customer category for which the party seeks eligibility, provide a statement of the nature and extent of planned participation in the proceeding, and provide an itemized estimate of the compensation it expects to request.

The NOI may also request a finding of significant financial hardship.  Alternatively, a party seeking compensation may include a demonstration of significant financial hardship as part of its request for an award of compensation due within 60 days following the issuance of a final decision.

There was no filed opposition to API’s NOI to claim compensation in this proceeding.

Prehearing Conference

A PHC was held in this proceeding on June 29, 2000.  API filed its NOI on July 31, 2000, the first business day after the 30th day after the PHC, and served a copy on all parties of record.  Hence, API has satisfied the requirement that an NOI must be filed within 30 days after a PHC is held and served on all parties to the proceeding.

Customer Category

API seeks a determination that it is a Category I customer on the basis that it is “a group or organization authorized pursuant to its articles of incorporation or bylaws to represent the interest of residential customers.”  Section 1802(b) identifies three categories of “customer.”  These categories of customers consist of a participant representing consumers, a representative authorized by a customer, and a representative of a group or organization authorized in its articles of incorporation or bylaws to represent the interests of residential customers.

Although the definition of a customer in § 1802(b) is ambiguities on what a customer actually is, the definition has been interpreted by this Commission to clarify the definition of categories of “customer.”
  To obtain eligibility as a Category I customer, which API is seeking in this proceeding, requires a party to be an actual customer who represents more than his or her own narrow self‑interest.  However, API has not demonstrated in its NOI that it, in itself, is an actual customer of Sierra Pacific Power Company (Sierra).  Hence, a finding of fact that API is eligible a Category I customer can not be made and its NOI should be denied.

However, it is possible that API may obtain eligibility as a customer under one of the remaining customer categories, of which it has not requested.  To obtain eligibility as a Category II customer API must demonstrate that is has obtained authorization from actual customers of Sierra to represent them.  Given that API is an organization, it is further unclear as to how API could qualify as a Category II customer as discussed in D.98-04-059.

Similar to the results of the Category I customer classification, a finding of fact that API is eligible as a Category II customer can not be made.  This is because API has not demonstrated in its NOI that it has obtained authorization from actual customers of Sierra to represent them or that, as an organization, it can qualify as a Category II customer.

To obtain eligibility as a Category III customer, API should demonstrate that it is a representative of a group or organization that is formally organized with articles of incorporation or bylaws that authorizes API to represent the views of residential customers.  Consistent with the actual customer requirements for classification as a Category I or Category II customer, API should also demonstrate that its membership includes residential ratepayers of Sierra for which a Category III customer status is being sought.  API, as an organization, which represents small business customers as well as residential ratepayers, should also indicate in its NOI the percentage of its membership that is residential ratepayers. 

API did include as part of its NOI a copy of its Articles of Incorporation and a copy of its Bylaws to demonstrate that it is formally organized to represent the views of residential ratepayers.  Specifically, Article 2 of its Initial Bylaws demonstrate that API is organized for the purpose to represent and advocate the interests of residential and small commercial customers of electrical, gas, telephone and water corporations and agencies in California.  However, the existence of API is apparently based on its Articles of Organization being registered with the Secretary of State, of which API has not substantiated in its NOI.  

In regards to demonstrating that its membership includes residential ratepayers of Sierra, API volunteered at the PHC that it“ …will supply subsequently the name of a Sierra Pacific Ratepayer.”
  However, API failed to identify in its NOI whether any of its members is a customer of Sierra. 

As an organization which represents small business customers as well as residential ratepayers API also failed to identify in its NOI the percentage of its membership that are residential ratepayers.

Absent a demonstration that API is registered with the Secretary of State, that its membership includes residential ratepayers of Sierra, and identification of the percentage of its membership that are residential ratepayers, a finding of fact that API is eligible as a Category III customer can not be made.

The NOI, as filed by API, does not provide the necessary information to find API to be a customer as defined in § 1802(b).  However, because no party protested API’s NOI, API should be afforded an opportunity to cure the customer status deficiencies of its NOI.  Hence, API should be provided 15 days from today to cure its customer status deficiencies.

Planned Participation

API’s participation in this proceeding will include the conducting of discovery, preparing testimony, defending its testimony in hearings, cross‑examine witnesses, and to file briefs, comments and other pleadings, as necessary.  API intends to focus its participation in this proceeding on Sierra ‘s cost of capital, cost of common equity, allowed rate of return on rate base, analytical methods, risks, interest rates, forecasts, and automatic trigger mechanism relevant to PG&E’s cost of capital.  

API plans to coordinate its discovery and advocacy efforts with other parties to minimize duplication of effort regarding issues of common interest, consistent with § 1801.3(f).  API represents that it is the only party that will act specifically on behalf of residential customers concerned with the public interest purposes enunciated in its Articles of Association and Bylaws.  However, another organization, Aglet Consumer Alliance (Aglet), which has already obtained eligibility to claim compensation in this proceeding, is authorized pursuant to its Articles of Organization and Bylaws to represent and advocate interest similar to those of API.  Consistent with § 1801.3(f), API should coordinate its discovery and advocacy efforts with Aglet to minimize the duplication of efforts.  API has satisfied the planned participation criteria set forth in § 1804(a)(2)(A)(i).

Estimated Compensation Request

API submitted an itemized estimate of the compensation that it expects to request for its participation in this proceeding, pursuant to § 1804(a)(2)(A)(ii).  The total amount of its estimated request is $37,500, as detailed below.

Category



Hours
Rate

Total
Professional Services

Of Knecht and Czahar                 150     @     $220     =      $33,000

Travel & Compensation                30     @       110    =           3,300

Copies                                                                                           400

Postage                                                                                          250

Travel Costs                                                                                  400

“Data”                                                                                            150
Total                                                                                        $37,500

API will provide timer records, expense records and justification for its hourly rates in a request for an award of compensation, if they eventually file a request for an award.  API has filed an estimate of its expected compensation in this proceeding, pursuant to § 1804(a)(2)(A)(ii).

Significant Financial Hardship

API also seeks a finding that its participation in this proceeding will pose a significant financial hardship, as defined in § 1802(g).  Section 1802(g) defines “significant financial hardship” as 

“… either that the customer cannot afford, without undue hardship, to pay the costs of effective participation, including advocate’s fees, expert witness fees, and other reasonable costs of participation, or that, in the case of a group or organization, the economic interest of the individual members of the group or organization is small in comparison to the costs of effective participation in this proceeding.”

API represents that, by its very nature, it meets the test that applies to a “group or organization” with residential customers and consumers as its members.  This is because API is a utility-small-customer membership organization that represents its members who are typical of many California utility small customers.  The individual average electric bills of its individual members is said to be less than $200 a month, a small amount compared to its expected request for compensation.

However, API has not yet substantiated that it is a customer as defined in § 1802(b).  Hence, a finding of significant financial hardship can not be made at this time.  Because a demonstration of significant financial hardship is not required of API until sixty days after the issuance of a final order in this proceeding, it is not necessary decide API’s significant financial hardship at this time.  API should demonstrate its significant financial hardship as part of any request for an award of compensation.

API also seeks a finding that Knecht, Czahar, and the average utility customers of Sierra, of whom API members are alleged to be typical of, can not afford to pay the costs of effective participation in this proceeding without undue hardship.  Because Knecht, Czahar and the “average utility customer of Sierra,” as identified by API, have not filed an NOI in this proceeding no such finding can be made.

IT IS RULED that:

1. Advocates for the Public Interest (API) has timely filed its Notice of Intent (NOI) for compensation in this proceeding.

2. API is granted 15 days from today to file an amended NOI to cure the customer status deficiencies of its NOI identified in the body of this ruling.

3. API has provided an adequate description of its planned participation in this proceeding.

4. API has provided an estimate of its expected compensation for this proceeding.

5. API shall demonstrate its significant financial hardship as part of any request for an award of compensation.

Dated August 29, at San Francisco, California.



        /s/ Michael J. Galvin



Michael J. Galvin

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling on Eligibility to Claim Compensation on all parties of record in this proceeding or their attorneys of record.

Dated August 29, 2000, at San Francisco, California.

 /s/ Antonina V. Swansen

Antonina V. Swansen

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to ensure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

�  All statutory references are to the Public Utilities Code unless otherwise stated.


�  See for example:  Order Instituting Rulemaking on the Commission’s Intervenor Compensation Program and Order Instituting Investigation on the Commission’s Intervenor Compensation Program, D.98-04-059, mimeo, p. 28, (April 28, 1998); and, Investigation on the Commission’s Own Motion into 976 Information Access Service, D.86-05-007, mimeo, p.4, (May 7, 1986). 


�  RE:  Order Instituting Rulemaking on the Commission’s Intervenor Compensation Program, D.98-04-059, mimeo, p. 28-31, (April 28, 1998).


�  Reporter’s Transcrip, PHC-1, p. 2, line 5 to 10.
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