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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of Covad Communications Company’s (U 5752 C) Petition for Arbitration of Interconnection Agreement with Roseville Telephone Company.       (U 1015 C)


Application 00-01-012

(Filed January 7, 2000)

FINAL ARBITRATOR’S REPORT

I. Summary

This arbitrator’s report resolves the issues presented for arbitration by Roseville Telephone Company (Roseville) and Covad Communications Company (Covad).  The unbundled network element (UNE) recurring and nonrecurring charges shall be those charges set forth in Roseville’s total element long run incremental cost (TELRIC)-based study, and the collocation recurring and nonrecurring charges shall be equivalent to Pacific Bell’s (Pacific) system‑wide collocation recurring and nonrecurring charges. 

The term of the Interconnection Agreement (Agreement) shall be for two years from the time the agreement is signed pursuant to the terms of agreement set forth in Sections 1.1 and 1.5 of the Agreement.  The Agreement shall also be subject to modifications that may be necessary from time to time to reflect changes in Federal Communications Commission (FCC) and Commission decisions, tariffs, rules, and requirements, pursuant to Section 1.3 of the Agreement. 

Parties shall file an agreement that conforms to the arbitrated decision herein within seven days of the filing of the Final Arbitrator’s Report, along with a statement of whether the Agreement should be adopted or rejected by the Commission.

II. Jurisdiction

Covad filed its petition for arbitration pursuant to Section 252(b) of the Telecommunications Act of 1996 (Act) and Rule 3 of Commission Resolution ALJ-178.  Section 252(b) of the Act allows a party to petition a State commission to arbitrate any unresolved issues in negotiations for an interconnection agreement.  Resolution ALJ‑178 dated November 23, 1999, sets forth the Commission rules to assist negotiating parties in reaching agreements through mediation and compulsory arbitration. 

III.  Petition for Arbitration

On January 7, 2000, Covad filed its petition for arbitration with Roseville to establish an agreement to govern the rates, terms, and conditions for interconnection and related agreements between the parties.  Because Covad requested commencement of negotiations with Roseville on June 14, 1999, the final date for filing its petition for arbitration should have been on November 22, 1999.
  However, after several months of negotiations, Covad and Roseville entered into a November 19, 1999 letter agreement to extend the arbitration window by resetting the date Covad commenced negotiations with Roseville from June 14, 1999 to August 1, 1999.  By this letter agreement, the deadline for filing a petition for arbitration was extended to January 7, 2000.  Covad then filed its petition for arbitration on January 7, 2000.

Covad identified in its petition for arbitration three issues needing arbitration.  These issues are whether Roseville should be required to price its UNEs based on forward-looking economic costs, the appropriate UNE recurring and nonrecurring charges, and the appropriate collocation recurring and nonrecurring charges.

IV.  Response to Arbitration Petition

Section 252(b)(3) of the Act and Rule 3.6 of the Commission’s Resolution ALJ-178 require a response for arbitration to be filed within 25 days after the petition for arbitration is filed.  Given that the petition for arbitration was filed on January 7, 2000, Roseville should have filed its response for arbitration no later than February 1, 2000.  However, Covad did not serve Roseville with a copy of the petition for arbitration on the same day that the petition for arbitration was filed with the Docket Office as required by the Commission’s Rules.  Roseville filed a motion on January 14, 2000 to extend its response date on the basis that it did not become aware of the petition until it was noticed on the Commission’s Daily Calendar of January 13, 2000.

Subsequently, Roseville and Covad entered into a stipulated agreement to extend the response date from February 1, 2000 to February 8, 2000.  The parties entered into this stipulated agreement without prejudice to future agreements to extend the statutory time periods within which the Commission must resolve this matter.  To accommodate the scheduling needs of the parties, Roseville and Covad agreed to the following milestone dates.

                      Activity                                                                        Date                 

Negotiation Request Deemed Received by Roseville     August 8, 1999

Petition for Arbitration Deemed Filed                               January 14, 2000

Response to Petition for Arbitration Due                          February 8, 2000

Joint Statement of Unresolved Issues Due                        February 15, 2000

Commission Conclusion of Unresolved Issues                May 8, 2000

On January 19, 2000, this stipulated agreement was submitted to the Commission’s Law and Motion Administrative Law Judge (ALJ) for consideration and approval.  On January 27, 2000, the Law and Motion ALJ issued a ruling approving the parties’ stipulated agreement.  Consistent with this stipulated agreement, Roseville timely filed its response to the petition for arbitration, which included additional issues subject to arbitration.  The additional issues consist of minor modification and wording changes, the details of which are set forth in the body of its response to the petition.

V. Joint Statement of Unresolved Issues and Arbitration Conference and Hearings

On February 15, 2000, Roseville and Covad timely filed their joint statement of unresolved issues.  These issues, which numbered seven, were subsequently reduced to five at the initial arbitration conference and hearing held on February 24, 2000.  Because Roseville and Covad were actively negotiating the remaining five issues, the assigned ALJ granted the parties additional time, until March 13, 2000, to resolve the issues and to file a final mark-up of the Agreement and a revised joint statement of issues.  As part of this time extension, the parties agreed to extend the final date that the Commission must conclude this arbitration proceeding from May 8, 2000 to June 7, 2000.  The arbitration conference and hearing was then continued to March 21, 2000.

The revised joint statement narrowed the arbitration issues to three.  These issues are forward-looking economic costs, UNE recurring and nonrecurring charges, and collocation recurring and nonrecurring charges.  An arbitration conference and hearing was held on March 21 and 22, 2000 to receive evidence on these three remaining issues.  Richard L. Scholl and Greg R. Gierczak testified for Roseville.  Terry L. Murray testified for Covad.

At the conclusion of the March 22, 2000 arbitration conference and hearing, the parties agreed to further extend the June 7, 2000 agreed-upon conclusion date to June 22, 2000.  This enabled the arbitrator to provide parties additional time until April 17, 2000 to submit briefs and resulted in a change in issuance of the arbitrator’s reports and interested parties’ comments on the arbitrator’s report.  Briefs were submitted on April 17, 2000, and the matter was submitted for preparation of the Draft Arbitrator’s Report due on April 26, 2000.  Comments on the arbitrator’s draft report are due on May 6, 2000, and issuance of a final arbitrator’s report is now scheduled for May 23, 2000.  The final arbitrator’s report was mailed on May 16, 2000.

VI. Issue 1 - Forward-Looking Economic Costs

The Act established two criteria for pricing interconnection charges.  These criteria require prices to be based on the forward-looking cost (determined without reference to a rate-of-return or other rate-based proceeding) of providing the network element and that it be nondiscriminatory.
  The principles to govern the development of nondiscriminatory, forward-looking cost studies for the basic network functions of local exchange companies were adopted by Decision (D.) 95-12-016.
  That decision required Pacific to use specific principles to produce forward-looking studies known as Total Service Long Run Incremental Cost (TSLRIC) studies.  That decision also found that TSLRIC studies for comparable Pacific wire centers may be a good proxy for the TSLRIC of mid-size local exchange companies, such as Roseville.  Subsequently, by D.98-02-106, the Commission adopted a TELRIC study as a standard for determining UNE costs.  TELRIC, with few exceptions, is consistent with the TSLRIC costing methodology that was previously adopted.

A. Positions

Roseville estimated that it would need two years of time and an investment of more that $2 million, which equates to over $15 per access line, to conduct and complete its own TELRIC study.  Hence, it did not perform a bottoms-up TELRIC study.  Instead, it used Pacific’s Commission approved system-wide TELRIC study
 as a basis to establish its own forward-looking UNE and collocation charges.  In recognition that there are differences between Roseville and Pacific’s economies of scale, relative purchasing power, and environmental and geographic conditions, Roseville adjusted Pacific’s UNE and collocation charges by a factor of 2.19 to obtain comparable UNE and collocation charges.  Roseville derived its forward-looking adjustment factor by comparing its 1998 average cost per access line to Pacific’s 1998 average cost per access line, which reflects the direct relationship between the two local exchange companies’ historical and forward-looking costs.  

Because Roseville based its charges on Pacific approved charges, with an adjustment for quantifiable cost differences between the two local exchange companies, Roseville contends that its pricing methodology satisfies the FCC’s nondiscriminatory, forward-looking economic cost requirements and complies with Commission decisions relating to the development of forward-looking cost studies. 

Covad contends that Roseville’s charges should be equivalent to Pacific’s system-wide TELRIC study because Roseville failed to produce its own TELRIC study, as required by the Commission.  Covad cites D.95-12-016 as support for requiring Roseville to use Pacific’s system-wide TELRIC cost in this agreement.  Covad contends that the decision stated that it would be appropriate to use Pacific developed costs as an interim proxy for Roseville until Roseville produced its own cost analysis.  Covad also cites Footnote 20 of D.95-12-016 as “the specific order” requiring Roseville to prepare and submit its own cost study.

B. Discussion

Neither party disputes that the Agreement should be based on forward‑looking economic costs.  The dispute lies in whether the Agreement being proposed by Roseville is based on a TELRIC study.  D.95-12-016 did state that it would be appropriate for mid-size local exchange companies such as Roseville to use Pacific’s cost results as an interim proxy until the mid-size local exchange companies produce their own study.  However, the decision did not require Roseville or any other mid-size local exchange company to produce its own study.  It merely requires Roseville to prepare to be bound for a period of two years by the results of a TSLRIC study for a “comparable” Pacific or GTE California (GTEC) wire center unless Roseville submits its own cost study.
 

Covad was unable to cite and we are unaware of any subsequent order requiring Roseville to produce its own micro-detailed TSLRIC or TELRIC cost study.  Hence, there is no basis to conclude that Roseville is required to prepare and submit its own TSLRIC or TELRIC study for this Agreement.

Irrespective of any requirement on the part of Roseville to prepare its own complete cost study, D.95-12-016 found that cost studies for comparable Pacific or GTEC wire centers may be a good proxy for a Roseville TSLRIC study.
  However, as acknowledged by Covad, Pacific’s cost studies are not sufficiently accurate to use at the wire center level.  Hence, only Pacific’s statewide average cost results are available for use at this time.

Further, with regard to comparable wire centers, Covad introduced Exhibit 8 to substantiate that Pacific intends to implement geographically de‑averaged UNE charges in California, effective May 1, 2000, pursuant to an FCC order requiring the implementation of intrastate high-cost universal service support for non-rural local exchange companies.
  That FCC order requires California to establish different cost-based charges for UNE Agreements in at least three geographical zones pursuant to Section 51.507(f) of the FCC rules.

Covad contends that the Roseville service territory falls within Pacific’s middle, or second, deaveraged zone showing costs that are substantially lower than the costs proposed by Roseville.  However, in D.99-11-050, as acknowledged in Exhibit 8, the Commission declined to adopt geographically deaveraged UNE charges.  In so doing, the Commission stated its intention to commence proceedings in the near future to bring UNE prices into conformance with the FCC’s geographical deaveraging requirement.

Although Pacific has noticed its intention to implement deaveraging, such charges are subject to a “true-up” upon this Commission’s approval.  The Commission has not yet approved any such deaveraging for Pacific.  Hence, there is no relevant comparable Pacific wire center data available at this time.   

With no Commission requirement that Roseville use Pacific’s forward‑looking cost absent conducting its own micro-detailed cost study, the forward-looking economic cost issue is reduced to whether the UNE and collocation charges being proposed by Roseville are based on a forward-looking cost study.  Absent such a determination, Covad contends that Roseville’s UNE and collocation charges should default to Pacific approved UNE and collocation charges, as appropriate.

Although Roseville did not conduct its own micro-detailed TELRIC study, the UNE and collocation charges being proposed by Roseville are nevertheless based on a TELRIC study.  As asserted by Roseville, an adjustment to these charges or a true-up must be made if reasonable charges are to be produced that reflect the differences between Roseville and Pacific’s forward-looking service territory and operations.  Absent such an adjustment, the Pacific Bell TELRIC study is incomplete as it pertains to Roseville.  This existence of differences in service territory and operations can easily be verified by a simple comparison of the monthly access line charges between Roseville and Pacific.  Roseville’s $18.90 monthly residential rate is $8.21 higher than Pacific’s $10.69 monthly residential rate.  Similarly, Roseville’s $25.90 monthly business rate is $16.10 higher than Pacific’s $9.80 monthly business rate.

The use of comparable wire centers may be a preferred proxy over the forward-looking factor method to establish Roseville’s UNE and collocation charges that reasonably reflect differences between Roseville and Pacific.  However, there are no such approved charges at this time.  Although the forward-looking comparable factor method employed by Roseville may not be the most accurate method to adjust TELRIC costs to reflect these differences, it is a method that, unlike Covad’s proposal, reasonably reflects the relationship between Roseville and Pacific’s forward-looking cost.  The UNE and collocation charges being proposed by Roseville are based on a TELRIC study and reflect forward-looking costs. 

VII. Issue 2 - UNE Recurring and Nonrecurring Charges

UNEs enable a competitive local exchange carrier to gain access to a local exchange company’s loop from a central office to a specific customer premise location without being required to build a duplicative loop.

A. Positions

Roseville seeks to set its UNE recurring and nonrecurring charges based on Pacific’s factor-adjusted TELRIC study results.  Covad seeks to set Roseville’s UNE recurring and nonrecurring charges equivalent to Pacific’s system-wide UNE charges.

B. Discussion

Having already concluded that the charges being proposed by Roseville are based on a TELRIC study that reflects forward-looking costs, the issue is whether Roseville’s proposed UNE recurring and nonrecurring charges are appropriate for this Agreement.

Roseville’s factor-adjusted TELRIC study results effectively compares the differences between Roseville and Pacific’s forward-looking cost of providing service.  Roseville utilized this approach because of a direct correlation between the costs that these carriers incur and the forward‑looking costs the same two carriers will incur.  The overall relationship is fairly constant between comparable activities on a forward-looking basis and is reasonable for the pricing of UNEs.  That is because a majority of the comparative cost components impacts a majority of primary UNE rate elements.

Roseville’s proposed UNE charges reasonably reflect the differences between Roseville and Pacific’s forward-looking service territory and operations.  Absent a Roseville bottoms-up TELRIC proxy study or a comparable Pacific wire center TELRIC study, the appropriate UNE recurring and nonrecurring charges should be Roseville’s proposed charges.  

VIII. Issue 3 - Collocation Recurring and Nonrecurring Charges

Collocation is the actual placement of a competitive local carrier’s equipment in a Roseville central office.

A. Positions

Roseville seeks to set its collocation recurring and nonrecurring charges based on Pacific’s factor-adjusted TELRIC study results.  Covad seeks to set Roseville’s collocation recurring and nonrecurring charges equivalent to Pacific’s system-wide collocation charges.

B. Discussion

Unlike UNEs being impacted by a majority of primary rate elements, collocation is impacted by only two primary rate elements.  These rate elements are land and building investment and labor.  The investment element is a function of cost for the central office building and associated land.  The labor element is a function of central office plant operating and testing costs. 

Although Roseville’s proposed collocation charges are based on a TELRIC study, its application of a factor to compensate for the differences between it and Pacific’s service territory and operations substantially overstate Roseville’s forward-looking collocation cost.  This is because Roseville could not substantiate that real estate values in its service area are substantially higher than the real estate values in Pacific Bell’s service territory.  In addition, Roseville’s labor rates are comparable to Pacific in the surrounding area but lower than Pacific’s urban labor rates. 

Roseville’s proposal to use factor-adjusted TELRIC proposed collocation charges do not reasonably reflect the difference between Roseville and Pacific’s collocation operations.  Absent a Roseville bottoms-up TELRIC study or a comparable Pacific wire center TELRIC study, the appropriate proxy for Roseville’s collocation recurring and nonrecurring charges should be Pacific’s system-wide average, as proposed by Covad. 

IX.  Draft Arbitrator’s Report

The Draft Arbitrator’s Report was filed and served on April 26, 2000.  On May 8, 2000, Covad and Roseville filed their individual comments on the Draft Arbitrator’s Report.  These individual comments were carefully considered.  To the extent that such comments required discussion or changes to the draft arbitrator’s report, the discussion or changes have been incorporated into the body of the arbitrator’s report.  

This Final Arbitrator’s Report is filed and served today, May 16, 2000.  Pursuant to Rule 4.2.1 of Resolution ALJ-178, parties shall file a complete Interconnection Agreement that conforms to the arbitrated outcomes stated in this report by May 23, 2000, within seven days of today.  In addition, parties shall each file a statement with the complete Agreement.  The statement will (1) identify the criteria in the Act and the Commission’s Rules (e.g., Rule 4.3.1, referring to Rule 2.18 and Rule 4.2.3) by which the negotiated and arbitrated portions of the Agreement must be tested, (2) state whether the negotiated and arbitrated portions pass or fail those tests, and (3) state whether or not the Agreement should be approved or rejected by the Commission. 

ORDER

IT IS ORDERED that:

1. Each party, and any member of the public may file and serve comments on the Draft Arbitrator’s Report as provided by the Commission’s Rules of Practice and Procedure, and the Revised Rules Governing Filings Made Pursuant to the Telecommunications Act of 1996 (Resolution ALJ-178).  Comments shall be filed and served no later than May 8, 2000.  Comments shall focus on factual, legal, or technical errors in the Draft Arbitrator’s Report, and, in citing such errors, shall make references to the record.  See Rule 77.3 of the Commission’s Rules of Practice and Procedure, and Rule 1.3 of Resolution ALJ-178.

2. By May 23, 2000, and within seven days of the date that the Final Arbitrator’s report is filed, the parties shall file, for Commission approval, an entire Interconnection Agreement that conforms to the decisions in the Final Arbitrator’s Report.  The filing shall include a statement by each party that identifies the tests used in the Act and Resolution ALJ-178, for Commission 

consideration of the arbitrated Agreement, including the arbitrated and negotiated portions.  The filing shall also show how the arbitrated Agreement, including both the arbitrated and negotiated portions, meets, or does not meet, the tests in the Act and Resolution ALJ-178, and whether it be approved, or rejected by the Commission.

This order is effective today.

Dated May 16, 2000, at San Francisco, California. 







Michael J. Galvin

Arbitrator

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Final Arbitrator’s Report on all parties of record in this proceeding or their attorneys of record.

Dated May 16, 2000, at San Francisco, California.



Fannie Sid

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

�  The Act requires that a petition to arbitrate unresolved issues to be filed with a State commission between the 135th and 160th day after an incumbent local exchange carrier receives an Agreement negotiation request.


�  See 47 C.F.R. § 51.505.


�  62 CPUC2d 575 (1995).


�  D.99-11-050 (1999).


�  62 CPUC2d 575 at 608.


�  Id., 605, Finding of Fact 25.


�  In the Matter of Federal-State Joint Board on Universal service, CC Docket No., 96-45, Ninth report and Order and Eighteenth Order on Resolution, FCC 99-306 (rel. Nov. 2, 1999). 
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