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ADDRESSING NOTICES OF INTENT TO CLAIM COMPENSATION

AS REQUIRED BY PUB. UTIL. CODE § 1804(b)

I. Summary

Three parties, Consumers Union (CU), San Francisco Community Power Cooperative (SF Co-op), and The Utility Reform Network (TURN), have filed notices of intent (NOIs) to claim compensation in this proceeding.  No other party has filed a statement responding to these NOIs.  As required by Pub. Util. Code § 1804(b)
, and in consultation with the assigned commissioner, I find that all three parties are eligible for compensation.  

This finding necessarily precedes, but does not guarantee, a compensation award to these intervenors following issuance of the commission’s decision.  In order to receive compensation, each intervenor’s presentation must make a substantial contribution to the adoption, in whole or in part, of the commission’s order or decision; and each intervenor must demonstrate that its participation or intervention without an award of fees or costs imposes a significant financial hardship (§ 1803 (a) and (b)).

II. Eligibility Requirements

A customer who intends to seek a compensation award must file and serve its NOI within 30 days after the prehearing conference (PHC) is held.  (§ 1804(a)(1).)  The NOI must include a statement of the nature and extent of the customer’s planned participation in the proceeding as far as it is possible to set it out when the notice of intent is filed; and an itemized estimate of the compensation that the customer expects to request, given the likely duration of the proceeding as it appears at the time.  (§ 1804 (a)(2)(A).)  The NOI may also include a showing that the customer’s participation in the hearing or proceeding would pose a significant financial hardship.  Alternatively, the customer must include the significant financial hardship showing in its compensation request following issuance of the commission’s decision.  (§ 1804 (a)(2)(B).)  

A.  Customer Status

The commission also requires that the participant include in its NOI a showing that it meets the statutory definition of “customer,” either as a participant representing consumers; a representative authorized by a customer; or a representative of a group or organization authorized by its articles of incorporation or bylaws to represent the interests of residential customers (§ 1802(b)).  A group or organization should provide a copy of its articles or bylaws, demonstrating that it is authorized to represent the interests of residential ratepayers.  (Decision (D.) 98-04-059, Conclusion of Law (COL) 5.)  In addition, in its NOI the intervenor must show that it will represent customer interests that would otherwise be underrepresented.  (D.98-04-059, Finding of Fact (FOF) 13.) 

1. Consumers Union

CU has a 70-year history of representing consumer interests, publishing Consumer Reports magazine, and participating in regulatory proceedings to protect consumers.  Its bylaws
, amended on October 17, 1992, authorize it to “obtain and provide for customers information and counsel on consumers’ goods and services covering quality, price, and labor conditions under which such goods are produced and distributed; ***.”  Thus CU qualifies as a customer because it is a “representative of a group or organization authorized pursuant to its ***bylaws to represent the interests of residential customers” (§ 1802(b)).

CU has not included in its NOI any indication of the percentage of its membership that are residential customers, as required by D.98‑04-059 (FOF 12), nor has it specifically included a showing, as has TURN, that it will represent customer interests that would otherwise be underrepresented (D.98-04-059, FOF 13).
  Nonetheless, CU explicitly recognizes that its interest in some issues coincides with the interests of some other parties, particularly TURN, and it states that it will coordinate with TURN and other parties who are requesting compensation.  It promises to defer to TURN if any of the latter’s analyses and recommendations are similar to those of CU.  In view of this, we fully expect that such active coordination will occur in the interests of avoiding unnecessary duplication of effort which may affect the ultimate compensation award.   

2. San Francisco Community Power Cooperative

SF Co-op is a member-owned non-profit organized under the provisions of The California Consumer Cooperative Corporation Law, for the specific purpose of promoting social welfare by all appropriate means, including assisting San Francisco area communities, neighborhoods and individuals with demand side energy activities and education and community development.  (SF Co-op Bylaws, Section 1.01(a)).
  It has a total of 344 members, 316 of whom are residents and 28 of whom are businesses.  The majority of SF Co-op’s residential members are low income, and 25 of its 28 business members are small energy users with annual electricity bills of less than $5,000.  Only three of its 28 business members are medium to large energy users, who spend in excess of $50,000 per year on electricity.  Given the predominantly residential customer composition of its membership and its overall purpose as an organization, the Commission may reasonably infer that SF Co-op is a group or organization authorized pursuant to its bylaws to represent the interests of residential customers, and as such, is a customer under § 1802 (b).    

In addition SF Co-op’s NOI addresses other specific concerns of the Commission regarding customer representation.  For example, it is representing residential ratepayers who are current members of an organization promoting aggregated energy use, a group not otherwise explicitly represented, and thus arguably underrepresented (D.98-04-059, FOF 13).  Furthermore, SF Co-op has provided specific detail about the percentage of its members who are residential ratepayers, as required by D.98-04-059.  

3. The Utility Reform Network

TURN, a non-profit consumer advocacy organization, has a long history of representing the interests of residential and small commercial customers before the commission.  In response to the commission’s desire that groups submitting NOIs indicate the percentage of their membership that are residential ratepayers,
 TURN states that the vast majority of its approximately 30,000 dues paying members fall into this category.  TURN is a “group or organization authorized by its articles of incorporation
 or bylaws to represent the interests of residential ratepayers.”  As such it qualifies as a customer under § 1802(b).

TURN also addresses the commission’s concern, expressed in D.98-04-059, that an intervenor represent customer interests that would be underrepresented in the proceeding, absent the statutory compensation award (D.98-04-059, FOF 13).  TURN notes that, like ORA, it represents ratepayer interests, but argues that it alone represents the interests of core customers.  TURN does not mention CU, the other intervenor who seeks compensation as a representative of residential customers, but we fully expect that these three parties will coordinate as much as possible to avoid unnecessary duplication of effort. 

B. The Timeliness of the NOI Filings (§ 1804 (a)(1))

The PHC in this matter was held on July 16, 2002.  CU filed its NOI on July 23, 2002, seven days following the PHC.  SF Co-op and TURN filed their NOIs on August 15, 2002, 30 days following the PHC.  Thus all three NOIs satisfy § 1804(a)(1), and are timely. 

C. The Nature and Extent of Planned Participation (§1804(a)(2)(A)(i))

1. Consumers Union

CU plans to be an active participant in the proceeding.  As a national organization with a technical testing division in New York and consumer advocacy offices in Washington, D.C., Texas, and California, it plans to focus on technology cost and reliability, the cost-benefit analysis of potential small customer programs, fairness considerations of different rates, and the roles and responsibilities of different agencies. 

During Phase I, CU will be involved in goal setting policy development, agency responsibilities, and possible pilot small customer program designs.  Indeed it has already filed separate written comments addressing PHC issues and the administrative law judge’s (ALJ’s) ruling following the PHC outlining the proposed procedural framework for Phase I.  CU indicates that its participation in Phase II will depend on which programs are selected for detailed implementation analysis. 

2. San Francisco Community Power Cooperative

SF Co-op plans to be an active party, presenting testimony and/or proposals on issues affecting aggregated energy customers, including but not limited to, policies and practices for advanced metering, demand response, and dynamic pricing.  It plans to participate in both the experiential workshops and the Working Group 3 process, which will focus on small commercial and residential customers.  Ultimately, SF Co-op hopes that this proceeding will result in more consumer-friendly policies that provide new and beneficial opportunities for communities to better manage their energy use.

SSF Co-op notes that any Commission-ordered pilot or program for these customers must address such program design elements as initial investment requirements, payback periods and measured results, and it intends to present information in this record that includes proposed solutions to these problems.  It will address environmental dispatch, as well as economic, issues related to designing demand response programs.  And it will demonstrate the potential avoided transmission and distribution investment and reliability benefits associated with demand response in a resource-constrained area.

3. The Utility Reform Network

TURN plans to be an active party, addressing the following issues:

· Measurement of customer demand elasticity;

· Measurement of benefits from demand response;

· Infrastructure costs;

· Measurement of costs avoided by demand response;

· Determination of appropriate index for a market price for use in dynamic tariffs;

· Equity issues related to dynamic tariff design for residential customers;

· Issues related to meter ownership; and

· Other issues affecting the costs and benefits of meter deployment for residential and small commercial customers.

D. Itemized Estimate of Compensation Request (§ 1804(a)(2)(A)(ii))

1. Consumers Union

CU’s NOI is limited to Phase I of the proceeding, which it notes will include policy decisions, a possible early roll-out of specific programs, workshops, and ongoing workgroups.  While this procedural framework is designed to educate all parties simultaneously through workshops and working groups, involve the responsible agencies together, and assess technologies and tariff and program designs concurrently, it will be time intensive.  As a result, CU estimates the following:

· 100 hours of the time of senior policy analyst and expert witness William Ahern at an average hourly rate of $250 an hour when the work has the character of advanced policy analysis

· 100 hours of the time of senior policy analyst William Ahern at an average hourly rate of $100 an hour when the work has the character of education and workshop participation

· 100 hours of the time of Automation and Instrumentation staff and Appliances staff of the Technical Division in New York for technology assessment and possible testing of devices discussed in the proceeding, at an average hourly rate of $150 an hour.  

The total staff time cost is $50,000, and CU’s estimate of expenses for postage, copying, travel, etc. is $5,000, for a total Phase I budget of $55,000.

2. San Francisco Community Power Cooperative

SF Co-op has submitted a total projected budget of $35,450 for the proceeding.  This projection is based on the following:

· 100 hours of expert consulting and expert witness testimony by Michael J. Moss of M.Cubed, at an hourly rate of $175

· 30 hours of the time of attorney Irene K. Moosen at an hourly rate of $265

· $10,000 in unspecified expenses  

SF Co-op’s estimate for “unspecified expenses” is much higher than those estimated by TURN ($2,500) and CU ($5,000), and must be thoroughly justified at the compensation stage.

3. The Utility Reform Network

TURN has provided an itemized estimate of $41,500 for Phase I of the proceeding, based on its scope as of mid-August.  This estimate includes $24,000 for attorney Marcel Hawiger (120 hours at an hourly rate of $200); $15,000 for consultant JBS Energy (100 hours at an unspecified hourly rate); $20,000 for other consultants (hours and hourly rate unspecified); and $2,500 in other direct expenses.  TURN will address the reasonableness of the actual hourly rates requested for its representatives in its compensation request.   

E. Significant Financial Hardship Showing (§ 1804 (a)(2)(B))

1. Consumers Union

CU states that it will provide a significant financial hardship showing when and if it requests compensation and makes its showing of substantial contribution to the commission’s decision.   This is consistent with the alternative procedure set forth in § 1804(a)(2)(B).

2. San Francisco Community Power Cooperative

SF Co-op has included its significant financial hardship showing in its NOI.  By statute,  

“’[s]ignificant financial hardship’ means either that the customer cannot afford, without undue hardship, to pay the costs of effective participation, including advocate’s fees, expert witness fees, and other reasonable costs of participation, or that, in the case of a group or organization, the economic interest of the individual members of the group or organization is small in comparison to the costs of effective participation in the proceeding.” 

As a group or organization authorized by its bylaws to represent residential customers, SF Co-op must show that the economic interest of its individual members is small in comparison to the costs of participation.  (§ 1802 (g).)  Under this standard the Commission reviews the annual utility bills of individual members to determine whether the cost of effective participation is great in comparison to the economic interest of these individuals.  The Commission has previously found the existence of significant financial hardship for this category of “customer” to the extent it has customers with annual utility bills less than $50,000 (D.98-02-012).  

As noted, SF Co-op presently has 316 residential members and 28 business members.  Fifty-five percent of its residential members live in Bay View/Hunters Point neighborhoods, and are almost universally low income.  Its remaining residential members reside in Potrero and tend to be middle income.  SF Co-op has not conducted a formal survey yet, but is confident that average annual household electricity bills for its residential members do not exceed $2,000, and are likely to be less.  

Approximately 90 percent of the co-op’s 28 businesses are small energy users, with annual electricity bills of less than $5,000.  SF Co-op has three medium to large business members who spend in excess of $50,000 annually on electricity.  SF Co-op claims that these three members pay higher dues than the standard assessment, but that they are in no position to subsidize the Co-op’s efforts on behalf of its entire membership.  

Based on annual energy billing levels, it is clear that the interests of the vast majority of SF Co-op’s members are substantially smaller than the costs of effective participation in this statewide demand response rulemaking.  Thus, SF Co-op faces significant financial hardship associated with participating in this proceeding.  The presence of three business members whose annual electricity bills exceed $50,000 does not vitiate a finding of eligibility for the broader organization, a majority of whose members are residential and small commercial.  At the time the Commission addresses SF Co-op’s compensation request, it will determine what percentage of the Co-op’s total membership actually faces a significant financial hardship, and consistent with prior decisions presenting similar facts, it will reflect that determination in its calculation of any compensation award ultimately made. (see, e.g., D02-06-014 and D.98-02-099).  

3. The Utility Reform Network

TURN has included its showing of significant financial hardship in its NOI.   TURN relies on the statutory provision that:  “A finding of significant financial hardship shall create a rebuttable presumption of eligibility for compensation in other commission proceedings commencing within one year of the date of that finding.”  (§ 1804(b)(1).)  TURN received a finding of significant financial hardship in a ruling issued December 19, 2001 in A.01-09-003.  This proceeding commenced in June 2002, a period within one year of the date of that finding, so the rebuttable presumption applies.  

III. Eligibility Findings

Based on their customer status under § 1802(b) and their compliance with § 1804 , CU, SF Co-op and TURN are eligible for compensation in this proceeding. 
IT IS RULED that:

1. The Notices of Intent (NOIs) of Consumers Union (CU), San Francisco Community Power Cooperative (SF Co-op), and The Utility Reform Network (TURN) are timely under § 1804 (a).

2. CU, SF Co-op and TURN are customers as that term is used in § 1802(b), as each has shown that it is a group or organization that is authorized by its bylaws or articles of incorporation to represent the interests of residential ratepayers.

3. Within 15 days following issuance of this ruling, CU shall file and serve a supplement to its NOI that 1) indicates the percentage of its membership that are residential customers, and 2) includes a showing that it will represent customer interests that would otherwise be underrepresented, as required by D.98-04-059. 

4. CU has met the eligibility requirements of § 1804(a) and will make a showing of significant financial hardship when it files its request for compensation; thus, CU is eligible for compensation in this proceeding.

5. TURN has met the eligibility requirements of § 1804(a), including the requirement to establish significant financial hardship; thus it is eligible for compensation in this proceeding.  

6. SF Co-op has met the eligibility requirements of § 1804(a), and has also established that its participation in this proceeding will pose a significant financial hardship.  SF Co-op is eligible for compensation in this proceeding; however given the inclusion of three large business users within SF Co-op’s overall membership, the Commission will determine, at the compensation stage,  what percentage of the co-op’s total membership actually faces significant financial hardship due to its participation, and will reflect that determination in the calculation of any compensation award ultimately made. 

7. A finding of eligibility necessarily precedes, but does not guarantee, an award of compensation to these intervenors. 

8. CU and TURN shall make every effort to reduce duplication of effort in this proceeding. 

Dated September 16, 2002, at San Francisco, California.

	
	
	/s/      LYNN T. CAREW

	
	
	Lynn T. Carew

Assistant Chief

Administrative Law Judge


CERTIFICATE OF SERVICE

I certify that I have by mail, and by electronic mail to the parties to which an electronic mail address has been provided, this day served a true copy of the original attached Administrative Law Judge’s Ruling Addressing Notices of Intent to Claim Compensation as Required by Pub. Util. Code § 1804(b) on all parties of record in this proceeding or their attorneys of record.

Dated September 16, 2002, at San Francisco, California.

	/s/JANET V. ALVIAR by JAC 

	Janet V. Alviar 


NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

� All statutory references are to the Public Utilities Code unless specifically noted otherwise. 


� CU has submitted a copy of these bylaws to the commission, as required by D.98�04�059, mimeo, p. 30.  (See CU’s NOI filing in R.01-10-024).  


� Although this ruling finds CU eligible to claim compensation in this proceeding, I will require CU to supplement its NOI to address these Commission requirements. 


� As required by D.98-04-059, SF Co-op has attached its Bylaws (Adopted April 23, 2002) and its Articles of Incorporation (filed with the California Secretary of State on December 20, 2001) to its NOI. 


� D.98-04-059, FOF 12. 


� TURN has submitted a copy of the relevant sections of these articles of incorporation to the Commission as required by D.98-04-059, mimeo., p. 30.  (See TURN’s NOI filings in Application (A.) 98-02-017 and A.99-12-024.  
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