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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Investigation on the Commission’s own motion into the operations, practices, rates and charges of the Hillview Water Company, Inc., a corporation, and Roger L. Forrester, the principal shareholder and president,

                                            Respondents.


Investigation 97-07-018

(Filed July 16, 1997)

Richard T. Cavin and Jane M. Cavin,

                                                Complainants,

                  vs.

Hillview Water Company (Hillview),

                                                 Respondent.


Case 96-07-003

(Filed July 1, 1996)

ADMINISTRATIVE LAW JUDGE’S RULING

The Ratepayer Representation Branch of the Commission’s Water Division (RRB) and Respondent Hillview Water Company (Hillview) have jointly moved the Commission for adoption of a written settlement agreement (settlement) relating to Investigation (I.) 97-07-018, pursuant to Rules of Practice and Procedure (Rules) 51.4.
  Comments contesting the settlement were filed by several parties, and objections to its adoption were communicated to the Commission by many others.  Pursuant to Rule 51.6(b), I held a prehearing conference (PHC) in Oakhurst to establish a procedure for developing the record and considering whether the proposed settlement would be in the public interest.

Based upon the discussion among the parties at the March 20 PHC (Tr. PHC-2, pp. 49-77), as well as the discussion at the first PHC on December 4, 1997 (Tr. PHC, pp. 1-48), IT IS RULED that:

1. 
Pursuant to Rule 51.1(e), the Commission will deny the motion to adopt the settlement, unless the moving parties prove by substantial evidence on the record that the settlement proposal is reasonable in light of the whole record, consistent with law, and in the public interest.

2.   In order to develop the record on which the Commission will base its decision, a hearing shall be conducted on all material contested issues of fact and law raised by the motion and the comments filed in response thereto, pursuant to Rule 51.6(a).  Parties to the settlement must provide one or more witnesses to testify concerning the contested issues and to undergo cross-examination by contesting parties.  Contesting parties who had entered an appearance before the date the motion was filed may present evidence on the contested issues.

3.   As announced at the March 20 prehearing conference (Tr. PHC-2, p. 74), the moving parties and contesting parties who intend to participate in the hearing must deliver and serve prepared testimony of all witnesses who are expected to testify, in accordance with Rule 68.  The deadlines for delivery and service of prepared testimony announced at the PHC are as follows:

a. April 21, 2000 – Moving parties.

b. May 5, 2000 – Contesting parties who had entered appearances at the time the motion was filed.


4. The hearing shall commence at 10:00 a.m., Tuesday, May 16, 2000, in Oakhurst, pursuant to the hearing notice, which shall be served separately on all parties.  The hearing shall  continue from day to day until concluded, or as otherwise specified by the presiding officer.

5. In order to advise the greatest number of interested persons of the pendency of the hearing so that they may attend and observe if they desire, the Commission shall issue a press release a reasonable period in advance of the hearing to that effect.  The press release shall be furnished to any newspapers of general circulation in Oakhurst and Fresno, as well as other media as determined by the Commission’s Communications Office, and shall specifically state that members of the general public (including Hillview customers) may attend and observe, but may not participate in the hearing unless they have been identified as witnesses in accordance with the foregoing procedure.

6. Case (C.) 96-07-003 was consolidated with Investigation 97-07-018 at the PHC held December 4, 1997.  (Tr. PHC, p. 45.)  Accordingly, the complainants in C.96-07-003 shall be afforded a full opportunity to submit evidence as to their individual claim and any other matters which relate to the settlement proposal.

7. Hillview’s pending motion to stay this proceeding is denied.  I have ascertained from the Office of the Attorney General (AG) that the criminal investigation that was the basis for the motion has been discontinued, and that the AG will not seek to indict the respondents, and I will note this information for the record by attaching the AG’s correspondence as Appendix A.


Even if there may be a pending criminal investigation in another forum, as Appendix A suggests, the passage of time has shifted the balance in favor of concluding the Commission’s investigation to promote the public interest.  Doing so is permitted under California law, even if the allegations are similar or the same in the two proceedings.  For example, in Hankla v. Governing Bd. of the Roseland School District of Sonoma County, the court held that a school district had the discretion to conduct an administrative proceeding against a teacher prior to the completion of a criminal proceeding against the same teacher pertaining to the same allegations.  (46 Cal.App.3d 644, 653, 120 Cal. Rptr. 827, 832 (1975).)


In both Hankla and Goldberg, supra, the courts noted that an administrative proceeding has a different purpose than a criminal proceeding that is not subordinate to the criminal proceeding.  In Funke v. Dept. of Motor Vehicles, the court explained that delaying an administrative proceeding until completion of a related criminal action could frustrate the legislative intent of providing for administrative proceedings in a case involving suspension of a driver’s license for drunk driving.  (1 Cal.App.3d 449, 454, 81 Cal.Rptr. 662, 664‑665 (1969).)  The interests of the many Hillview customers in this case certainly justify prompt adjudication.


Federal courts also do not require the stay of administrative proceedings pending the outcome of criminal proceedings on the same or similar allegations.  In Keating v. Office of Thrift Supervision, 45 F.3d 322 (9th Cir. 1995) cert. denied 516 U.S. 827 (1995), the defendant unsuccessfully appealed the decision of an administrative law judge to proceed with an administrative action pertaining to violations of federal banking regulations prior to the resolution of criminal actions against the defendant regarding the same allegations.  The court stated that “[t]he Constitution does not ordinarily require a stay of civil proceedings pending the outcome of criminal proceedings.”  (Id. at 324.  See also Securities and Exchange Commission v. Dresser, 628 F.2d 1368, 1374 (1980) cert. denied 449 U.S. 993 (1980), explaining that absent “substantial prejudice to the parties involved,” parallel civil and criminal proceedings ”are unobjectionable under our jurisprudence.”


This investigation must proceed in order to ensure that the public interest is timely served.  The motion for a stay is denied.

8. The persons shown on the attached Appendix B are added to the service list as interested parties.  These parties may not participate in the hearing on the motion to approve the settlement, except to testify as witnesses as specified above, but shall be allowed to participate fully after the Commission issues its decision regarding that motion.  Any corrections to addresses on the service list should be directed to the Commission’s Process Office.

IT IS SO RULED.

Dated April 25, 2000, at San Francisco, California.







Victor D. Ryerson

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling on all parties of record in this proceeding or their attorneys of record.

Dated April 25, 2000, at San Francisco, California.



Fannie Sid

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities. To verify that a particular location is accessible, call: Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074 or TDD# (415) 703-2032 five working days in advance of the event.
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ADDIITONAL INTERESTED PARTIES

Opal Blevins

39929 Victoria Pl.

Oakhurst, CA  93644

(559) 683-8309

Mr. & Mrs. Frank Mayes

Oakhurst Mobile Home Estates

2710 Wagon Train Lane

Diamond Bar, CA  91765

K. Kasai

dba High Sierra R.V. Park

40384 Hwy 41

Oakhurst, CA  93644

Lee Blodgett

Fresno Flats Center

48333 Rd. 426

Oakhurst, CA  93644

(559) 683-3699

June Dorfmeier

39615 Pine Ridge Road

Oakhurst, CA  93644

(559) 683-2147

Charles A. Rapay 

Pauline Aug

P.O. Box 277

45680 N. Oakview

Oakhurst, CA  93644

(559) 683-6857

Henry Hernandez

39774 Pierce Lake Drive

Oakhurst, CA  93644
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Henry Hernandez

39774 Pierce Lake Drive

Oakhurst, CA  93644

Rene Clanin

Elderberry House

P.O. Box 2413

Oakhurst, CA  93644

Fred and Janice Graf

31788 Apache Road

Coarsegold, CA  93614

Robert Protzman

P.O. Box 347

Raymond, CA  93653

Robert R. Hahn

P.O. Box 166

Raymond, CA  93653

Robert Sim

50205 Presidio Way

Oakhurst, CA  93644

(END OF APPENDIX B)

�  The motion is signed by Peter G. Fairchild, Principal Counsel, on behalf of RRB, and David A. Ebershoff, Attorney for Hillview, on behalf of the respondent company.  The settlement is signed by Daniel R. Paige, Program Supervisor for RRB, and Roger L. Forrester, as President of Hillview, but not by either attorney nor by Forrester personally.


�  Holding an administrative hearing prior to completion of a criminal investigation or prosecution is not a violation of procedural due process.  In Goldberg v. Regents of the University of California, a case involving disciplinary action against students, the court refused to accept the premise “that where certain conduct is violative of both rules and regulations of the University and the statutes of the state that discipline imposed by the academic community must wait the outcome of the other [criminal] proceedings.”  (248 Cal.App.2d 867, 885, 57 Cal.Rptr. 463, 476 (1967).)
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