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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of Application of the City of Vista to Construct Main Street, a Public Street, and to Close West Broadway Grade Crossing, across the Railroad Tracks of the North San Diego County Transit Development Board in the City of Vista, County of San Diego.


Application 99-05-045

(Filed May 26, 1999)

ASSIGNED COMMISSIONER’S SCOPING MEMO AND 

RULING DENYING MOTION TO ACCEPT LATE-FILED PROTEST

Summary

This ruling denies Craig Heiller’s Motion to Accept Late-Filed Protest, confirms the Commission’s preliminary determination that this is a ratesetting proceeding not needing a hearing, and defines the proceeding scope and timetable.

Background

The City of Vista seeks authorization to construct a railroad grade crossing across the tracks of the North San Diego County Transit Development Board (a.k.a. North County Transit District).  By Resolution ALJ 176-3017, the Commission preliminarily categorized this as a ratesetting proceeding as defined in Rule 5(c) of the Rules of Practice and Procedure, and preliminarily determined that no hearing is expected.

The Application was filed May 26, 1999 and noticed in the Commission’s Daily Calendar of June 4, 1999.  No protests were received by the July 6, 1999 due date.  On August 13, 1999, Craig Heiller filed his Motion to Accept Late-Filed Protest, Protest Attached.  On October 25, 1999, the City filed its Motion to Accept Late-Filed Reply in Response to Motion to Accept Late Filed Protest, Reply to Protest Attached.

The Assigned Administrative Law Judge (ALJ) held a prehearing conference in Vista on November 5, 1999 at which only the City, Heiller, and the Commission’s Rail Safety and Carriers Division appeared.  Heiller’s appearance was accepted as “information only” pending a ruling on whether to accept his late protest.

I am issuing this ruling to address the pending motions and to meet the scoping memo requirements of Rules 6(a)(3) and 6.3.

Heiller’s Motion and Protest, and the City’s Motion and Response

Heiller’s justification for late-filing his protest is set forth in his Motion to Accept Late-Filed Protest, and in his written and oral statements at the prehearing conference.  Heiller asserts that he was repeatedly (and, he implies, intentionally and unlawfully) thwarted in his efforts to be informed when the Application was filed, to obtain a copy of the Application or suitable access to review it, and to file a timely and procedurally adequate protest.  He ascribes responsibility for this to numerous named and unnamed City officials and employees and Commission staff members with whom he interacted.

The City in its Motion to Accept Late-Filed Reply in Response to Motion points out that it was deprived of an opportunity to timely file in opposition to Heiller’s motion because it was unaware of it until well after the response deadline.  The Certificate of Service attached to Heiller’s motion clearly shows that he did not serve the City, and Heiller apparently does not dispute that conclusion.  The City’s Motion to Accept Late-Filed Reply is granted and the attached response to Heiller’s motion is accepted.

The City contends that accepting Heiller’s protest and requiring hearings would unnecessarily delay the Commission’s decision, thus jeopardizing the fiscal integrity of a multi-million dollar redevelopment project of which this grade crossing is a part.  The City’s response rebuts Heiller’s allegation that he was denied timely access to the Application or instruction in how to file a protest.  First, it attaches a declaration by the City Clerk stating that Heiller never asked her or her staff to provide a copy of the Application or to review the Application in City offices.  According to the City Clerk, there is a place in the City Clerk’s office which is well lighted and accessible where the public may review City files, and Heiller has never asked her or her staff to provide any special accommodations to view the Application.  The City would have provided a copy to members of the public for a nominal fee on request.  Next, the City’s response attaches two letters from the Commission staff to Heiller:  a June 17, 1999 cover letter forwarding a copy of the Application; and a June 18, 1999 letter from the Public Advisor’s office noting that the Application had been sent the day before, informing Heiller of the deadline for filing protests, and referring to enclosed information detailing how to file a protest, including sample protests.

At the prehearing conference, the Rail Safety and Carriers Division member who signed the June 17th cover letter confirmed that it accompanied a copy of the Application, and Heiller himself presented a large envelope from the Commission postmarked June 21, 1999 (marked by the ALJ as Item A for identification) which Heiller identified as having contained his copy of the Application.

Heiller offered no explanation for these contradictions.  Protests were not due until July 6, 1999.  Clearly, he was not denied timely access to the Application as his motion contends, nor information on how and when to file a protest.  His Motion to Accept Late-Filed Protest should be denied on these grounds.  Heiller’s status on the proceeding service list will remain “information only,” and he should not be granted party status.

Even were the motion granted, however, the attached protest would not likely have led to the evidentiary hearing Heiller seeks.  Rule 44.2 requires, “If the protest requests an evidentiary hearing, the protest must state the facts the protestant would present at an evidentiary hearing to support its request for whole or partial denial of the application.”  Instead, this lengthy protest presents a sweeping collection of irrelevant, disjointed accusations against, e.g., local individuals and businesses, civic groups, local law enforcement, the judiciary, City agencies, the City Council and elected officials, City employees and consultants, federal officials, and racial and religious groups.  It makes clear that Heiller is mounting a collateral attack on the City’s redevelopment project of which the proposed grade crossing is a part.  There is little if anything related directly to the safety of the grade crossing itself.

Need for Hearing

In Resolution ALJ 176-3017, the Commission preliminarily determined that no hearing is needed.  After considering the application, Heiller’s motion, and the City’s response, and the prehearing conference participants’ statements, I confirm the preliminary determination.

Scope of the Proceeding

This proceeding will address the following question:

Should the City of Vista be granted authority to construct Main Street grade crossing and to close Broadway grade crossing across the tracks of the Northern San Diego County Transit Development Board?

Timetable

I anticipate that a decision will be prepared and presented for the Commission’s consideration at its February 17, 2000 meeting.  In no event will resolution exceed 18 months from the date the application was filed. 

Categorization

In Resolution ALJ 176‑3017, the Commission preliminarily determined that this is a ratesetting proceeding, and no one at the prehearing conference took issue with the proposed category.  I concur that this is a ratesetting proceeding, and that is my determination.

IT IS RULED that:

1. 
The City of Vista’s late-filed response to Craig Heiller’s Motion to Accept Late-Filed Protest is accepted.

2. 
Craig Heiller’s Motion to Accept Late-Filed Protest is denied.  Heiller shall remain on the “information only” service list and not be granted party status in this proceeding.

3. 
No hearing is needed.

4. 
The issue to be considered is as described in this ruling.

5. 
The timetable for the proceeding is as set forth herein.

6. 
This is a ratesetting proceeding.

Dated January 5, 2000, at San Francisco, California.







Richard A. Bilas

Assigned Commissioner

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Assigned Commissioner’s Scoping Memo and Ruling Denying Motion To Accept Late-Filed Protest on all parties of record in this proceeding or their attorneys of record.

Dated January 5, 2000, at San Francisco, California.



Fannie Sid

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.
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