TIM/avs  6/12/2000

A.00-04-036  TIM/avs


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Joint Application and Request for Expedited Ex Parte Treatment of Teleglobe USA Inc. (U-5861-C), Teleglobe Business Solutions Inc. (U-5526-C), Excel Telecommunications, Inc. (U‑5196-C), Long Distance Wholesale Club, Inc. (U-5653), and BCE Inc. for Approval of Transfer of Control.


Application 00-04-036

(Filed April 14, 2000)

ADMINISTRATIVE LAW JUDGE’S RULING
REQUIRING APPLICANTS TO FILE AN AMENDED APPLICATION

This ruling requires Teleglobe USA Inc. (TUSA), Teleglobe Business Solutions Inc. (TBS), Excel Telecommunications, Inc. (Excel), Long Distance Wholesale Club, Inc. (LDWC), and BCE Inc. (BCE)
 to file an amended application
 containing the information and documents specified herein by no later than June 30, 2000.

1. Compliance with Rule 16(a)

Article 9 of the Commission’s Rules applies to applications filed pursuant to Pub. Util. Code §§ 851-854.
  Article 9, Rule 35 requires that such applications comply with Rule 16(a) which states, in pertinent part, as follows:

If applicant is a domestic corporation…a copy of its current articles of incorporation, certified by the California Secretary of State, shall be annexed to the original of the application, but need not be annexed to copies of the application.  If a corporate applicant is not a domestic corporation…a properly certified current copy of its articles of incorporation, and a copy of its certificate of qualification to transact intrastate business certified by the California Secretary of State, shall be annexed to the original of the application, but need not be annexed to copies of the application.  If current articles or certificates of qualification have already been filed, the application need only make a specific reference to such filings.

To comply with Rule 16(a) with respect to TBS, Applicants appear to assert that a copy of TBS’s current articles of incorporation and certificate of qualification as a foreign corporation to transact business in California
 were annexed to Application (A.) 94-07-032 and/or A.97-06-023.
  However, these two applications were filed by Telco Holdings, Inc., d/b/a Dial and Save, not TBS.
  Thus, the articles of incorporation and the certificate of qualification annexed to A.94-07-032 and/or A.97-06-023 cannot be the most current versions of these documents.  Therefore, to comply with Rule 16(a), Applicants shall file an amendment to A.00-04-036 that includes the following:  (i) a properly certified copy of TBS’s current articles of incorporation, and (ii) a copy of TBS’s current certificate of qualification to transact intrastate business certified by the California Secretary of State.

2. Compliance with Rule 17

Article 9, Rule 36 requires that applications filed pursuant to §§ 851-854 comply with Rule 17 which states, in pertinent part, as follows:

Wherever these rules provide that a financial statement shall be annexed to the application, such statement, unless otherwise provided herein, shall be prepared as of the latest available date. 

Application 00-04-036 includes the 1998 Annual Report for Teleglobe, Inc.
  Since it is now the year 2000, it is possible that the 1998 Annual Report does not contain the “latest available” financial statements.  Therefore, to comply with Rule 17, Applicants shall file an amendment to A.00‑04-036 that includes either (i) the 1999 Annual Report for Teleglobe, Inc, or (ii) a statement that there is no 1999 Annual Report for Teleglobe, Inc.

3. Compliance with Rule 35

Article 9, Rule 35 requires that applications filed pursuant to §§ 851-854 to be signed by all the parties to the proposed transaction.  Application 00-04-036 was not signed by BCE.
  Therefore, to comply with Rule 35, Applicants shall file a copy of page 11 of the original application that has been signed by a representative for BCE.

4. Compliance with Rule 35(b)

Article 9, Rule 35(b) requires applications filed pursuant to §§ 851-854 to contain the following information:

If the transaction is a sale, lease, assignment, merger or consolidation, a statement of the book costs and original cost, if known, of the property involved.

Application 00-04-036 did not include the above information required by Rule 35(b).  Therefore, Applicants shall file an amendment to A.00-04-036 that includes the above information.  Applicants may, if appropriate, state that the information required by Rule 35(b) is contained in the merger agreement that this ruling, infra, requires Applicants to provide.

5. Compliance with Rule 35 (c)

Article 9, Rule 35(c) requires applications filed pursuant to §§ 851-854 to contain the following information:

Detailed reasons upon the part of each applicant for entering into the proposed transaction, and all facts warranting the same.

Application 00-04-036 contains one sentence that is responsive to Rule 35(c).
  This one sentence falls short of the “detailed reasons” contemplated by Rule 35(c).  Therefore, to comply with Rule 35(c), Applicants shall file an amendment to A.00-04-036 that provides the “detailed reasons upon the part of each applicant for entering into the proposed transaction, and all facts warranting the same.”

6. Compliance with Rule 35(d)

Rules 35(d) and 36(b) require applications filed pursuant to §§ 851-854 to contain the following information:

The agreed purchase price and the terms for payment.  If a merger or consolidation, the full terms and conditions thereof. (Rule 35(d))

A copy of each plan or agreement for purchase, merger or consolidation. (Rule 36(b)) 

Application 00-04-036 does not contain the above information and documents required by Rules 35(d) and 36(b).  Therefore, Applicants shall file an amendment to A.00-04-036 that includes the above information and documents.
 

7. Compliance with Rule 36 (c)

Rule 36(c) requires applications filed pursuant to §§ 851-854 to contain the following information:

If a merger or consolidation, a pro forma balance sheet giving effect thereto.

Application 00-04-036 does not include the pro forma balance sheet required by Rule 36(c).  Therefore, Applicants shall file an amendment to A.00‑04-036 that includes the pro forma balance sheet required by Rule 36(c).

 IT IS HEREBY RULED that:

1. 
Applicants shall file by no later than June 30, 2000, an amendment to Application (A.) 00‑04-036 that contains the information and documents specified in the body of this ruling.  The amendment shall be filed in accordance with Rule 2.6.

2. 
Failure to file an amended application containing all of the information and documents specified in the body of this ruling shall be reasonable grounds to dismiss A.00-04-036.

3. 
Applicants shall file by no later than June 30, 2000, a copy of page 11 of the original application that has been signed by a representative of BCE.

Dated June 12, 2000, at San Francisco, California.







Timothy Kenney

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling Requiring Applicants to File an Amended Application on all parties of record in this proceeding or their attorneys of record.

Dated June 12, 2000, at San Francisco, California.



Antonina V. Swansen

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to ensure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

�  TUSA, TBS, Excel, LDWC, and BCE are referred to collectively hereafter as “Applicants.” 


�  The amended application must be filed in accordance with Rule 2.6 of the Commission’s Rules of Practice and Procedure (Rules). 


�  Applicants may file a motion to place under seal some or all of the information and documents required by this ruling.  


�  All statutory reference are to the Public Utilities Code unless otherwise indicated.  


�  TBS is a Delaware corporation.


�  A.00-04-036, p. 4, second full paragraph.  


�  Ibid., p. 3, first full paragraph and Fn. 2. 


�  This ruling assumes that the articles of incorporation and certificates of qualification to transact business in California previously submitted for TUSA, Excel, and LDWC have remain unchanged.  If this is not the case, Applicants must provide the current articles of incorporation and/or the certificates of qualification to transact business in California that comply with Rule 16(a).  


�  Teleglobe Inc. is the ultimate corporate parent of TUSA, TBS, Excel, and LDWC.  The financial statements for Teleglobe, Inc., were apparently provided in lieu of separate financial statements for TUSA, TBS, Excel, and LDWC.  


� A.00-04-036, p. 11. 


� The amendment to A.00-04-036 that this ruling requires Applicants to file should be signed by all the Applicants, including BCE. 


� If Applicants respond to Rule 35(b) by referring to information in the merger agreement that this ruling requires Applicants to provide, then Applicants must provide a reference to a specific place in the merger agreement that is responsive to Rule 35(b).   


� A.00-04-036, pp. 6-7.  


� Information responsive to Rule 35(d) may be contained in the document(s) required by Rule 36(b).  
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