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ASSIGNED COMMISSIONER’S RULING
ESTABLISHING CATEGORY AND PROVIDING SCOPING MEMO
IN COMPLIANCE WITH ARTICLE 2.5, SB 960 RULES AND PROCEDURES

Pursuant to Rules 6(a)(3) and 6.3 of the Commission’s Rules of Practice and Procedure,
 this ruling sets forth the procedural schedule, assigns the principal hearing officer, and addresses the scope of the proceeding following a prehearing conference (PHC) held on February 28, 2000.  This ruling is appealable only as to category of this proceeding under the procedures in Rule 6.4.

Under Rule 6.1, on December 2, 1999, the Commission preliminarily categorized this application for a Certificate of Public Convenience and Necessity (CPCN) filed by Pacific Gas and Electric Company (PG&E) as ratesetting as defined in Rule 5(c) and determined that the matter should be set for hearing. (Resolution ALJ 176-3028.)  In finalizing this determination and in delineating the scope of this proceeding, I have considered PG&E’s application, the protests of the Office of Ratepayer Advocates (ORA), the Modesto Irrigation District (MID), and Kottinger Ranch Homeowners Association (KRHA),
 as well as the prehearing conference statements of the above named parties, the City of Livermore, the City of Pleasanton, the County of Alameda, and the California Independent System Operator (ISO).  PG&E’s replies to the protests were also considered.

1. Categorization, Need for Hearings, Ex Parte Rules and Designation of Prinicipal Hearing Officer

The parties agree with the Commission’s preliminary categorization of this proceeding, and I affirm the preliminary categorization of ratesetting and the need for hearing.  The ex parte rules as set forth in Rule 7(c) and Pub. Util. Code § 1701.3(c)
 apply.

In a ratesetting proceeding, Rule 5(k)(2) defines the presiding officer as the principal hearing officer designated as such by the assigned Commissioner prior to the first hearing in the proceeding.  I have designated ALJ Michelle Cooke as the principal hearing officer.  The provisions of Pub. Util. Code § 1701.3(a) apply.

2. Scoping Memo

PG&E has requested a certificate for a two phase project.  The project consists of:

1) construction of two new 230-kV distribution substations (“Dublin Substation” and “North Livermore Substation”);

2) construction of 7.9 miles of 230-kV double-circuit, looped configuration overhead transmission line from the existing Contra Costa-Newark transmission corridor to the new Dublin and North Livermore substations;

3) additional 21-kV distribution circuits from the new Dublin and North Livermore substations;

4) construction of 5.5 miles (2.8 miles overhead, 2.7 miles underground) of 230-kV double-circuit transmission line loop from PG&E’s existing Contra Costa-Newark transmission line corridor to the existing Vineyard substation;

5) modification of the existing Vineyard substation to accommodate the new 230-kV transmission circuits; and

6) construction of approximately 10 miles of double-circuit looped configuration transmission line from the Contra Costa-Newark 230-kV line to the Tesla substation.

The ISO informs us that during the January 26 and 27 Governing Board meeting, the ISO Governing Board approved the Tri Valley Project as a preferred transmission alternative, although it also determined that the southern portion of the project should be subject to a competitive bid process to determine whether there are any cost-effective non-wires alternatives to PG&E’s proposed project. The Electricity Oversight Board (EOB) has not taken a position regarding the project nor did it comment on the proper scope or coordination of the proceeding.  I hope to see more active involvement regarding coordination by the EOB in this and other cases.

This project is one of the first to be considered by this Commission after the ISO has determined that the project is necessary from a system reliability viewpoint.  The ISO urges that an approach be fashioned that coordinates the efficient use of state resources to promote consistent results, a goal with which I concur.  The ISO acknowledges that its review did not address environmental impact or community values, among other issues, in making its determination, nor did it conduct an independent review of PG&E’s load forecast, at this time.

I acknowledge the responsibility and authority of the EOB and ISO to perform evaluations of transmission projects under AB 1890, and I have no desire to second-guess their determinations or perform duplicative work.  At the same time, the Commission’s duties under §§ 1001 and 1002 remain in place.  This Assigned Commissioner’s Ruling cannot not resolve any tensions that these apparently overlapping authorities may create, other than to acknowledge that the Commission too, is interested in and commits to coordination, efficient use of state resources, and consistent results.  The issue has been identified, and any ultimate Commission decision must address the proper deference to the positions of the EOB and ISO. 

Sections 1001 and 1002 provide the basic scope of this proceeding.  In addition to the determination of need underlying the grant of a certificate, § 1002 provides in pertinent part that the Commission, as a basis for granting any certificate pursuant to § 1001, shall give consideration to the following factors:  (1) Community values; (2) Recreational and park areas; (3) Historical and aesthetic values; and (4) Influence on environment.  The Commission’s California Environmental Quality Act (CEQA) process may generate alternative routes or plans, including non-wires alternatives, for the Commission’s consideration.
  General Order (GO) 131-D further prescribes that prior to issuing a CPCN, the Commission must find that the project promotes the safety, health, comfort, and convenience of the public.  In addition, section X of GO 131-D explicitly requires that the applicant state its proposed response to the potential for electric or magnetic fields from its facilities.  The effect of a proposed facility on property values is not, per se, an issue within scope.  However, in considering the aesthetic and community values affected by a proposed facility, the impact on property values is indirectly considered.  The cumulative and/or growth-inducing impact that the project might have is also a matter within the scope.  All of the issues described above are within the scope of this proceeding.  

In its protest, ORA questions whether the project is needed.  ORA would like to explore further whether the load forecast is accurate, and whether the project is needed in 2002 as opposed to later.  ORA also would like to probe the cost-effectiveness and necessary size of the project, as well as alternatives to it.  Some alternatives include distributed generation, transmission alternatives, reconductoring or re-rating existing PG&E facilities.  ORA believes that a cost cap is a relevant issue also.  Consistent with the scope defined for PG&E’s Northeast San Jose Transmission project (A.99-09-029), each of these issues is within the scope of this proceeding.

ORA recommends that we include the impact of the Tri Valley Project on competition within the scope of this proceeding.  Likewise, MID recommends that the project’s impact on distribution rates, distribution competition, and distributed generation should be considered.  MID also recommends that we assess the impact of the project on loading of other substations and how such loading changes affect other transmission users and interconnection points.  This proceeding will not address broad policy issues related to competition in the electric industry.  However, the impact of this particular project and proposed alternatives on the transmission grid and other transmission users is a relevant fact in our decision whether to certificate PG&E’s proposed project.  Therefore, I will allow parties to present testimony regarding how the Tri Valley project and any alternatives impact the transmission grid and its users.

KRHA also recommends that the Commission appoint a Construction Project Board under §§ 1091-1102 to evaluate the planning, design, and development of the Tri Valley project prior to issuance of a CPCN.  Section 1091 provides that when an electrical corporation proposes to construct an electrical plant, line, or extension that will “add generating capacity in excess of 50 megawatts,” the Commission must appoint a construction project board to evaluate the project.  The stated intent of Pub. Util. Code § 1091’s drafters was to “provide the commission with sufficient reliable information to enable it to fulfill its functions to establish fair and equitable rates to cover prudent and reasonable costs incurred by electric and gas public utilities in the construction of electric and gas plants.”  (Section of Stats. 1982, Ch. 1253, p. 4595.)

PG&E’s proposed project clearly boosts transmission capacity in the Tri Valley area.  However that increase in transmission capacity does not add generating capacity.  Given (1) the emphasis on generation found in the text of § 1091 and (2) the emphasis on plant construction identified in the drafters’ comments to § 1091, we cannot conclude that PG&E’s proposal for a transmission-only project implicates § 1091.  Precisely when a “line or extension” would “add generating capacity” is an issue that we do not address here.  It is sufficient to state that the instant project does not “add generating capacity” and that therefore Pub. Util. Code § 1091 does not apply to this project.

I note that the CEQA process includes development of a monitoring program during construction.  If KRHA has concerns regarding construction practices, it should participate in CEQA scoping to ensure that any adopted monitoring program adequately addresses PG&E’s construction practices.

At the PHC, there was discussion about the issue of the project cost and whether ORA is entitled to consultant cost reimbursement under § 631.  ORA’s motion for reimbursement is due no later than April 25, 2000.  If ORA files such a motion, PG&E will have until May 2, 2000 to respond.  The Assigned ALJ and I will issue a ruling on the motion, if needed, in May.

3. Schedule

The following schedule will be adhered to as closely as possible.

Event
              Date

Application Filed
November 22, 1999

Prehearing Conference
March 28, 2000

Application Deemed Complete
April 13, 2000

Notice of Preparation Issued
April 21, 2000

Motion under § 631 filed
April 25, 2000

Scoping Memo Issued
April 26, 2000

CEQA Scoping Meetings
May 8 and 9, 2000

Ruling on § 631 motion
May 2000

Draft EIR expected
November 6, 2000

ALJ and parties tour preferred route/s of PG&E 
November 2000

Utility Testimony Served
November 20, 2000

ORA/Intervenor Testimony Served
December 8, 2000

Rebuttal Testimony Served
December 22, 2000

Case Management Statement Due/Second Prehearing Conference
January 2, 2001

Public Participation Hearings
January 8 and 9, 2001

Evidentiary Hearings Begin
January 10, 2001

Closing Argument before Assigned Commissioner
January 30, 2001

Concurrent Opening Briefs Filed/ Request for Final Oral Argument
February 23, 2001

Concurrent Reply Briefs Filed
March 9, 2001

Final EIR published/Draft Decision Certifying Final EIR issued
March 2001

Final Decision Certifying EIR

April 2001

Proposed Decision on CPCN
June 4, 2001

Final Commission Decision
July 2001

In Section 1 of Senate Bill (SB) 960 (Ch.96-0856), the Legislature urges the Commission to resolve the issues within the scope of a proceeding categorized as ratesetting, such as this, within 18 months from the date of the filing of the application.  Although the ALJ and I strive to meet that goal, we anticipate that the completion of this proceeding will exceed 18 months.  The schedule adopted is driven by statutory requirements contained in CEQA while affording interested parties a fair opportunity to participate in the proceeding.

Should any party request Commissioner presence at specific hearings, these requests should be made by letter received not less than 10 days prior to the beginning of evidentiary hearings, in accordance with Rule 8(c).  Evidentiary hearings will take place in San Francisco.

As stated in the schedule above, and pursuant to Rule 8(d), parties requesting final oral argument before the Commission should include that request in their concurrent brief, filed after hearing.

4. Service and Service List

Parties will provide hard copy service of all filings to all persons on the service list with the status of appearance or state service.  At the PHC, parties also agreed to provide concurrent e-mail service to all persons on the service list, including those listed under “Information Only.”

The current service list for this proceeding is attached to this ruling.  A copy of the service list for this proceeding is also available on the Commission’s web page, www.cpuc.ca.gov.  Choose “Service Lists” on the “Quick Links” bar.  The service list for this proceeding can be located in the “Index of Service Lists” by scrolling to the proceeding number.

5. Intervenor Compensation

The PHC in this matter was held March 28, 2000.  KRHA filed a notice of intent to claim compensation on April 19, 2000.  Pursuant to Pub. Util. Code § 1804(a)(1), a customer who intends to seek an award of compensation should file and serve a notice of intent to claim compensation not later than April 27, 2000.  A separate ruling will address KRHA’s eligibility to claim compensation.

Therefore, IT IS RULED that:

1. 
The scope of this proceeding includes the following as to both the overall project using PG&E’s preferred route, alternative routes and non-wires alternatives:

· appropriate incorporation of ISO reviews and determinations;

· the need for the project
 in the proposed form and in alternative forms;

· the conformity with community and aesthetic values, including business ventures and landscaping;

· the impact on recreational and park areas, as well as other environmental and biological impacts;

· the impact on safety, health, comfort and convenience, including electric and magnetic fields, quality of power; and growth-inducement;

· the jurisdiction of the Commission to impose a cost‑cap and/or allocate costs, and if jurisdiction is found, the need for such a cap or allocation;

· the cumulative effect of all impacts; and

· the impact of the project and any alternatives on the transmission grid and its users.

2. 
The schedule of this proceeding is as set forth above in this ruling.

3. 
Additional utility testimony may be served no later than November 20, 2000, which provides the Applicant the opportunity to address issues arising from the draft EIR and the scope of the proceeding determined herein.

4. 
This ruling confirms the Commission’s preliminary finding in Resolution ALJ-76-3028, issued on December 2, 1999, that the category for this proceeding is ratesetting and that hearings are necessary.  This ruling, only as to category, is appealable under the procedures in Rule 6.4.

5. 
The ex parte rules as set forth in Rule 7(c) of the Commission’s Rules of Practice and Procedure apply to this application.

6. 
Administrative Law Judge Cooke is the principal hearing officer.

7. 
The official service list is attached to this ruling.  Parties should serve all filings as set forth in Section 4 of this Ruling.

Dated April 26, 2000, at San Francisco, California.







Richard A. Bilas

Assigned Commissioner

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Assigned Commissioner’s Ruling Establishing Category and Providing Scoping Memo in Compliance with Article 2.5, SB 960 Rules and Procedures on all parties of record in this proceeding or their attorneys of record.

Dated April 26, 2000, at San Francisco, California.



Antonina V. Swansen

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to ensure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities. To verify that a particular location is accessible, call: Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074 or TDD# (415) 703-2032 five working days in advance of the event.

ATTACHMENT A

� All references to Rules are to the Commission’s Rules of Practice and Procedure found in Title 20 of the California Code of Regulations.


� Numerous other letters and protests were received by Energy Division because the notice sent by PG&E to local residents did not state that protest needed to be formally filed. PG&E has responded to all protests, whether they were formally filed or not, and I have considered their content in establishing the scope of this proceeding.


� All section references are to the Public Utilities Code unless otherwise indicated.


� On April 21, 2000, the Energy Division issued its Notice of Preparation (NOP) of an Environmental Impact Report for the Tri Valley project.  A copy of the NOP is attached to this ruling for the convenience of the parties.


� Rule 77.7(f)(8) provides that the Commission can waive or reduce the period for public review and comment “for a decision under a federal or California Statute (such as the California Environmental Quality Act or the Administrative Procedure Act) that both makes comprehensive provision for public review and comment and sets a deadline from initiation of the proceeding within which the Commission must resolve the proceeding.”  


� This issue includes load forecast, critical on-line start date, and cost-effectiveness and size of the proposed project as compared to all proffered alternatives, including other power plants, distributed generation, undergrounding, etc.
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