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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Sempra Communications, for a Certificate of Public Convenience and Necessity to provide Competitive Local Exchange and Interexchange services.


Application 00-02-020

(Filed February 11, 2000)

ADMINISTRATIVE LAW JUDGE’S RULING
SOLICITING COMMENTS ON APPLICABILITY OF
AFFILIATE TRANSACTION RULES

This ruling solicits comments concerning the applicability of the Commission’s affiliate transactions rules adopted in D.97-12-088, as modified by, inter alia, D.98-08-035, as they relate to the application of Sempra Communications (SC), as captioned above.  SC was created as a separate affiliate for the purpose of offering local exchange service utilizing facilities owned by its regulated energy affiliates, Southern California Gas Company (SoCal Gas) and San Diego Gas & Electric Company (SDG&E). In its application, SC seeks a certificate of public convenience and necessity to offer local exchange telecommunications services.  Sempra’s application raises issues of affiliate transactions and cross subsidization that are not typically raised by similar applications filed by entities that are unaffiliated with regulated energy utilities.

The Commission’s Office of Ratepayer Advocates (ORA) filed a joint motion with SC on February 23, 2000 (Joint Motion), in which certain conditions were proposed as a basis for granting the interim CPCN authority sought in the application.  In particular, the joint motion called for Sempra to file quarterly reports with ORA identifying for the previous calendar quarter the nature and substance of all significant transactions undertaken between SC and either SDG&E or SoCal Gas.  The report was to follow generally the format of the reports required by R.92-08-008, modified to a limited extent in D.93-02-019 (Re: Reporting Requirements for Electric, Gas, and Telephone Utilities Regarding Their Affiliate Transactions, 48 CPUC 2nd 163 (“Affiliate Transaction Order”).)  The Affiliate Transaction Order requires utilities to file annual reports detailing the significant business and financial interactions of utilities with their subsidiaries, affiliates, and controlling corporations.

The Joint Motion references the older rulemaking docket but, however, makes no mention of the more recently adopted affiliate transaction rules set forth in D.97-12-088 as modified by, inter alia, D.98-08-035.  Rule II.B of the affiliate transaction rules adopted therein states:

“For purposes of a combined gas and electric utility, these Rules apply to all utility transactions with affiliates engaging in the provision of a product that uses gas or electricity or the provision of services that relate to the use of gas or electricity, unless specifically exempted below.  For purposes of an electric utility, these Rules apply to all utility transactions with affiliates engaging in the provision of a product that uses electricity or the provision of services that relate to the use of electricity.”

Comments are thus solicited on the question of whether the affiliate transaction rules set forth in D.97-12-088, as modified by, inter alia, D.98-08-035, should be interpreted as applying to transactions between SC and its utility affiliates (i.e., SDG&E and SoCal Gas).  In the event that the affiliate transaction rules adopted in those decisions do apply in this instance and it is determined that SC’s CPCN request should be approved, the proposed language in the SC/ORA Joint Motion might need to be amended accordingly, or other conditions might be appropriate.  Parties should therefore present any suggested modifications or additions to the conditions proposed in the ORA/SC Joint Motion assuming they believe above-referenced affiliate transaction rules do apply to the SC application.  (The conditions jointly proposed by ORA/SC are set forth in the attachment to this ruling.)

Parties should elaborate in their comments on their reasoning as to why or why not they believe the affiliate rules have applicability to SDG&E's or SoCal Gas’ transactions with SC in its capacity as a telecommunications carrier utilizing facilities of its regulated energy affiliates to provide local exchange service.  Because this issue has policy implications extending beyond the specific application of SC, this ruling shall be served on parties of record in R.97‑04‑011/I.97-04-012 regarding the rulemaking for affiliate transaction rules for energy utilities.  Parties to that rulemaking are invited to serve comments in response to this ruling in addition to the applicant and ORA.

IT IS RULED that:

1. Comments are solicited on whether the affiliate transaction rules set forth in D.97-12-088, as modified by, inter alia, D.98-08-035, should be interpreted as applying to transactions between SC and its affiliates, and if so, what resulting conditions should be imposed on SC with respect to CPCN authorization.  Parties should elaborate on their reasoning as to why or why not the affiliate rules have applicability to SDG&E’s or SoCal Gas’ transactions with SC in its capacity as a telecommunications carrier utilizing facilities of its regulated energy affiliates to provide local exchange service.

2. This ruling shall be served on parties of record in R.97-04-011/I.97-04-012 regarding the rulemaking for affiliate transaction rules for energy utilities.  Parties to that rulemaking are invited to serve comments in response to this ruling in addition to the applicant and ORA.

3. One round of comments shall be due on May 4, 2000.

Parties filing comments in response to this ruling will be made parties of record in this application.

Dated April 19, 2000, at San Francisco, California.







Thomas R. Pulsifer

Administrative Law Judge

As a condition of being granted a Certificate of Public Convenience and Necessity authority the joint parties propose that, Sempra Communications (SC) shall comply with these requirements:

1. Forty-five (45) days after the end of each quarterly calendar period, SC will file, on a confidential basis pursuant to California Public Utilities Code Section 583 if necessary, a report with Office of Ratepayer Advocates (ORA) identifying for the previous calendar quarter the nature and substance of all significant transactions undertaken between SC and either San Diego Gas & Electric (SDG&E) or Southern California Gas Company (SoCal Gas).  The report will follow generally the format of the reports required by Rulemaking 92-08-008, modified to a limited extent in Decision 93-02-019 (Re:  Reporting Requirements for Electric, Gas, and Telephone Utilities Regarding Their Affiliate Transactions, 48 CPUC2d 163 (“Affiliate Transactions Order”)).  The Affiliate Transactions Order requires utilities to file annual reports detailing the significant business and financial interactions of utilities with their subsidiaries, affiliates, and controlling corporations.  SDG&E and SoCal Gas will continue to comply with their existing obligations under the Affiliate Transactions Order.  Unless otherwise agreed upon by SC and ORA, or ordered by the Commission, this reporting requirement for SC will terminate upon conclusion of the first audit addressed in item 2, below.

2. No earlier than one (1) year from the date an interim decision is issued granting to SC limited facilities-based local exchange authority, ORA may conduct an audit of transactions between SC and either or both SDG&E and SoCal Gas, with ORA staff or, at ORA’s discretion, an independent auditor.  “Independent auditor” is defined as an auditor without a financial interest in SC or its affiliates.  SC will promptly reimburse ORA’s reasonable costs to employ an independent auditor to conduct such an audit.  The independent auditor will be selected jointly by ORA and SC.  Future audits of the same nature will not be conducted any more frequently than every three (3) years thereafter.

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling Soliciting Comments On Applicability Of Affiliate Transaction Rules on all parties of record in this proceeding and R.97-04-011/I.97-04-012 or their attorneys of record.

Dated April 19, 2000, at San Francisco, California.



Evelyn P. Gonzales

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents.  You must indicate the proceeding number on the service list on which your name appears.
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