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Joint Application of Ursus Telecom Corporation and Latin American Enterprises, Inc. For Nunc Pro Tunc Approval of Transfer of Control.


Application 00-07-016

ADMINISTRATIVE LAW JUDGE’S RULING

Summary

On July 3, 2000, the joint application of Ursus Telecom Corporation (Ursus) and Latin American Enterprises, Inc. (LAE) was filed with this Commission.  The application seeks Commission approval, on a nunc pro tunc basis, of a transaction in which Ursus acquired control of LAE and its telecommunications activities.  According to the application, Ursus and LAE executed a merger agreement on June 6, 2000.  In accordance with the agreement, LAE Acquisition Corp. (LAEAC), which is a Florida corporation and a wholly owned subsidiary of Ursus, merged with and into LAE.  LAEAC is the surviving corporation.  According to the application, this merger was consummated on June 13, 2000.

Public Utilities Code § 854(a) provides in pertinent part:

“No person or corporation, whether or not organized under the laws of this states, shall merge, acquire, or control either directly or indirectly any public utility organized and doing business in this state without first securing authorization to do so from the commission.  …  Any merger, acquisition, or control without that prior authorization shall be void and of no effect.  No public utility organized and doing business under the laws of this state, and no subsidiary or affiliate of, or corporation holding a controlling interest in a public utility, shall aid or abet any violation of this section.”

It is undisputed that the merger occurred before the filing of this application on July 3, 2000.  The subdivision quoted above clearly states that any such merger, acquisition, or control without the prior authorization of this Commission “shall be void and of no effect.”

At the Commission’s public meeting on September 7, 2000, the Commission considered two applications for nunc pro tunc approval of transfers of control of telecommunications carriers.
  Although the Commission approved the transfer of both applications on a vote of 3 to 2,
 the Commission may no longer be inclined to grant retroactive approval of applications brought pursuant to Public Utilities Code §§ 851 through 854.  Commissioners Lynch and Wood dissented from the majority in both applications and expressed their view that the provisions of the Public Utilities Code must be followed, that such transactions require Commission approval before the transaction is completed, and that the transaction is void if Commission approval is not sought beforehand.  These two Commissioners also stated in their written dissent to D.00-09-033 and D.00-09-035 that the “preapproval requirement was placed in the statute for a reason: to give the Commission the ability to review and comment on transactions before they were completed.”  During the Commission meeting, Commissioner Bilas, who had voted with the majority to grant nunc pro tunc approval of the two applications, stated that he was not in favor of granting any more retroactive approvals in the future.

Before this application can be processed, the Applicants are directed to: (1) file a response to this ruling explaining why the applicants failed to seek approval from the Commission before this merger was consummated; (2) attach a copy of the Merger Agreement to the response; and (3) explain what specific actions would need to be taken to unwind the Merger Agreement that Ursus and LAE had entered into.

A review of the application also reveals two other problems.  The first problem is that a check of LAE’s status as a foreign corporation in California shows that LAE was authorized to transact business in California beginning on July 15, 1997,
 however, its status as a foreign corporation authorized to do business in California was subsequently “forfeited.”

In order to transact business in California, a foreign corporation must be authorized to do so by the Secretary of State.  (Corporations Code § 2105.)  According to the Secretary of State’s web site, LAE’s status was forfeited.  The web site describes the “forfeited” designation to mean:

“The foreign corporation has lost all corporate rights and powers for failure to meet statutory filing requirements in either the Secretary of State's Office or the Franchise Tax Board.”

It appears that LAE may have been operating in California as an interexchange carrier during the time it had forfeited its right to transact business in California.  The applicants are directed to explain in its response to this ruling the following: (1) when the date of the forfeiture occurred; (2) the reason(s) why LAE’s foreign corporation status was forfeited; (3) whether LAE sought to reinstate its status; (4) what, if any, steps were taken to meet the statutory filing requirements; (5) whether LAE continued to operate in California during the time its corporate status in California was forfeited; (6) the amount of revenues derived in California from LAE’s operations during its forfeited status; and (7) if LAE continued to operate in California during the forfeited status period, provide proof that the revenues derived from its California operations during this period were reported to California Franchise Tax Board.

The second problem with the application is that a check with the Commission’s Telecommunications Division reveals that LAE has apparently never paid any of the fees to the Commission for which it is subject to.  In Ordering Paragraph 1 of D.97-09-133, LAE was made subject to the conditions set forth in Appendix A of that decision.  Numbered paragraph 2 of Appendix A states that LAE is “subject to the following fees which must be regularly remitted.”  These fees include the surcharges for the Universal Lifeline Telephone Service, the California Relay Service and Communications Devices Fund, the California High Cost Fund-B, the California Teleconnect Fund, and the user fee.  The applicants are directed to explain in the response: (1) why the fees were never remitted to the Commission; (2) the amount of annual intrastate revenues derived from its operations in California from the time LAE was granted a certificate of public convenience and necessity (CPC&N) as a non-dominant interexchange carrier in California to the present; (3) why a resolution or decision should not issue revoking LAE’s CPC&N in accordance with numbered paragraph 18 of Appendix A of D.97-09-133; and (4) why an Order Instituting Investigation into the problems noted above should not issue.

Therefore, IT IS RULED that the Applicants shall file with the Commission’s Docket Office a response to this ruling no later than November 3, 2000, and that such response contain the explanations and the items requested in this ruling.

Dated October 4, 2000, at San Francisco, California.



/s/ JOHN S. WONG



John S. Wong

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling on all parties of record in this proceeding or their attorneys of record.

Dated October 4, 2000, at San Francisco, California.

/s/ ERLINDA PULMANO

Erlinda A. Pulmano 

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities. To verify that a particular location is accessible, call: Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074 or TDD# (415) 703-2032 five working days in advance of the event.

� These were listed on the September 7, 2000 agenda as items H-6, H-6a, H-11, and H�11a.  See � HYPERLINK http://www.cpuc.ca.gov/PUBLISHED/AGENDA/2197.htm ��www.cpuc.ca.gov/PUBLISHED/AGENDA/2197.htm�


� The applications were approved in Decision (D.) 00-09-033 and D.00-09-035.


� An audio broadcast of the Commission’s September 7, 2000 meeting can be located at: � HYPERLINK http://www.cpuc.ca.gov/webcast/audioarchives.htm ��www.cpuc.ca.gov/webcast/audioarchives.htm� 


� This is corroborated by the Secretary of State’s “Certificate of Status Foreign Corporation” that was attached as Exhibit B to LAE’s application for registration as an interexchange carrier in Application 97-08-056.  That application was approved by the Commission in D.97-09-133.  The application currently before the Commission mistakenly referred to D.97-08-056 at page 3 of the application, instead of D.97-09-133. 


� This check was performed by searching the California Secretary of State’s web site at � HYPERLINK http://www.ss.ca.gov ��www.ss.ca.gov� .
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