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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

County of Orange,



Complainant,

v.

AT&T Communications of California, Inc.

(U5002 C),



Defendant.


Case 00-06-020

(Filed June 16, 2000)

ADMINISTRATIVE LAW JUDGE’S RULING

DENYING MOTION TO DISMISS

AND DELINEATING SCOPE OF PROCEEDING

A. Background

On July 13, 2000, Defendant AT&T Communications of California, Inc. (AT&T) filed a Motion to Dismiss the Complaint of the County of Orange (the Complainant or County).  The County’s Complaint seeks an accounting and refund of alleged overcharges by AT&T since May 1996.  Complainant filed a response in opposition to the Motion to Dismiss on July 26, 2000.  AT&T filed a further reply on September 11, 2000.

AT&T argues there is no independent cause of action supporting Complainant’s claim for an accounting.  AT&T cites California case law which states:

“The right to an accounting is derivative and depends on the validity of a plaintiff’s underlying claims.  Because the only other cause of action against AT&T . . . was barred . . ., appellants’ . . . cause of action for an accounting must fail.”  Duggal v. Future Telcom, Inc., 
 Cal.App.4th 
, 96 Cal.Rptr.2d 383, 
, 2000 Cal.App. LEXIS 427 AT *29 (May 31, 2000), citing Janis v. California State Lottery Com., 68 Cal.App. 4th 824, 833-34 (1998).

AT&T claims that Complainant has failed to state a clear cause of action to justify such an accounting, and that the Complaint is unduly vague.

Complainant responds that when an accounting is requested, the burden is on the party opposing the accounting.  The court in Remme v. Herzog (1963 3d Dist.) 22 C.A. 2d 863, 865 noted that “if plaintiff has a cause of action of which the court has jurisdiction, and it is necessary to have an accounting to determine his rights, it will be done.”  Complainant argues that in the instant action, since much of the information needed to make a reasonable determination of the amount of the overcharges are solely in the hands of the Defendant, and since Defendant is reluctant to cooperate on determining the overcharge amounts, Complainant is within its rights to request an accounting from the Commission.

The Motion also asserts that the statute of limitations has run on some or all of the County’s claims.  Pub. Util. Code §§ 735 and 736 provide that a claim against a carrier must be brought, at the latest, within three years of the time the cause of action accrues, with a possible six-month extension following a carrier’s denial of relief.  AT&T thus argues that some or all of the County’s claim for refund of “all overcharges since May of 1996”  (Complaint, paragraph G) – more than four years before the filing of the Complaint – is time‑barred.  Complainant responds that under Pub. Util. Code §§ 735 and 736, none of the County’s claims that arose on or after December 2, 1996 are barred by the statute of imitations, and that such claims constitute the overwhelming majority of the overcharges that occurred since the Contract was entered into in June 1996.  The Complainant claims it is in regard to these timely claims that it requests an accounting and refunds.

AT&T further argues that the Complainant’s claims are so vague that AT&T cannot meaningfully respond.  AT&T claims that Complainant never identifies the relevant contract nor the manner in which AT&T allegedly breached it.  Absent a specific claim that identifies a contract provision alleged to have been breached, AT&T argues, no cause of action has been stated, no response is possible, and the decision-making function of this Commission cannot operate since it has not been properly invoked through presentation of a legally cognizable claim.

The County’s Complaint specifies three principal claim areas for which an accounting and refunds are warranted:

1. Long distance charges billed on AT&T invoices at the “thrifty” rate rather than the “SDN” rate agreed to in the Contract;

2. Inbound 800 number charges that should have been covered under the flat fee long-distance billing package as agreed to in the Contract;

3. Charges billed through the Local Exchange Carrier at rates higher than those agreed to in the Contract.

B. Discussion

1. Statute of Limitations

Based on review of parties' pleadings, it is concluded that at least some of the alleged overcharges referenced in the original Complaint are barred from recovery under the statute of limitations.  In its original pleading, Complainant stated:  "The issue is that the County has never received a comprehensive accounting of refunds that should be due as a result of the County being incorrectly billed prior to 5/96."   Yet, in its response to the Motion to Dismiss, Complainant claims that "the overwhelming majority of the overcharges" occurred on or after December 2, 1996.   Thus, while the original Complaint referenced overcharges covering a period that is beyond the statute of limitations, Complainant's revised position appears to focus on overcharges occurring during the later period that is not barred by the statute of limitations.   For purposes of the proper scope of this Complaint, the only alleged overcharges that are relevant are those that occurred on or after December 2, 1996.  To the extent the original Complaint seeks recovery of any alleged overcharges occurring prior to December 2, 1996, that portion of the Complaint is outside of the scope of this case and is barred by the statute of limitations. 

2. Other Arguments

AT&T's other arguments, however, are unpersuasive that the Complaint should be dismissed until or unless the County identifies the exact amount of its claims.  Imposing such a condition would place the Complainant in an untenable and unfair situation.     Complainant has already described in general terms, as highlighted above, the principal claim areas in which it seeks an accounting from AT&T.   To provide more specific detail, however, Complainant claims it must enlist the cooperation of AT&T, the only party with the requisite records to determine the exact amount of alleged overcharges.  By its argument, AT&T seeks a Commission finding that Complainant should be able to exactly quantify any alleged overcharges without further involvement by AT&T.  Yet, making such a finding at this point assumes facts not in evidence.  By granting the motion to dismiss, AT&T would essentially win by default, by setting up potentially impossible conditions for Complainant to meet in order to have its dispute even move forward, let alone decided in its favor. 

AT&T's arguments focusing on Complainant's deficiencies in quantifying the specific amounts owed are at best premature, and do not provide a basis to dismiss the Complaint.   The relief sought in the Complaint entails a sequential process.  First, the Complainant seeks an accounting to be conducted by AT&T of alleged overcharges.  Only if or when an accounting was ordered by Commission decision and completed by AT&T could there be a subsequent determination regarding the amounts (if any) to be refunded to the County.  Thus, AT&T is not required, at this point to provide answers regarding exact amounts alleged to have been overcharged.  Rather, the relevant inquiry is whether AT&T, by its pattern of behavior as outlined in Complainant's chronology of events, failed to act in a prudent and responsible manner in dealing with the County over the period chronicled in addressing the County's concerns regarding alleged irregularities in billing practices.  The quantification of specific amounts in dispute would only become relevant when or if the Commission determined that there was sufficient cause to require AT&T to conduct an accounting of billing records in order to preserve the rights of the Complainant.  Attempting to shift the initial burden to the Complainant to do its own accounting of underlying records arguably only in AT&T's possession begs the question.  

The underlying Complaint allegations focus on the behavior of AT&T in failing to cooperate with the County in resolving its concerns regarding the propriety of prior billings.  For purposes of proceeding with the next step in the Complaint, it is not necessary for AT&T to complete an accounting of alleged overcharges.  Whether that relief will be granted depends on the adjudication of more preliminary allegations concerning the conduct of AT&T in its dealings with the County as set forth in the chronology of events appended to the original Complaint. 

Although Complainant has not documented specific amounts owed, it has laid out the chronology of events that led to the filing of the formal Complaint now at issue.  AT&T can reasonably provide answers to the alleged account of events as they transpired in Complaint's chronology, and can either affirm or deny that the account is true and correct.  Based upon that answer, a further determination can be made concerning how to proceed on this case.

IT IS RULED that:

1. The Complaint is amended to exclude from the scope of the proceeding any alleged overcharges that occurred prior to December 2, 1996, since the statute of limitations bars recovery of any claims that would otherwise apply prior to that date.

2. In other respects, the Motion to Dismiss is denied.

3. AT&T Communications of California, Inc. (AT&T) is directed to file an answer to the Complaint within 15 days of this ruling.  AT&T is expected to respond to the alleged facts set forth in Complainant's chronology of events set forth in the Complaint, either affirming or denying them.  AT&T is not expected to respond at this point as to any specific amounts alleged to be overcharged since the Complainant has not quantified the specific amounts of overcharges at this point.

Dated October 5, 2000, at San Francisco, California.



/s/ THOMAS R. PULSIFER



Thomas R. Pulsifer

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling Denying Motion to Dismiss and Delineating Scope of Proceeding on all parties of record in this proceeding or their attorneys of record.

Dated October 6, 2000, at San Francisco, California.

/s/ KRIS KELLER

Kris Keller 

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities. To verify that a particular location is accessible, call: Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074 or TDD# (415) 703-2032 five working days in advance of the event.

�  Due to a typographical error, sub-section (1) of the County’s answer to Question (F)2 of the Complaint mistakenly identified the SDN rates as having been contracted for in “May of 1995.”  Complainant states they were in fact contracted for in June of 1996, as part of the Contract terms.
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