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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

	Application of Comm South Companies, Inc. (U‑5943-C) and Arbros Communications, Inc. for Approval of Transfer of Control to Arcomm Holding Co. 
	Application 02-11-027

(Filed November 15, 2002)


ADMINISTRATIVE LAW JUDGE’S RULING DIRECTING THE 

APPLICANTS TO FILE A SECOND AMENDMENT TO THE APPLICATION 

On March 1, 2004, the assigned Administrative Law Judge (ALJ) issued a ruling that directed the Applicants to file an amendment to Application (A.) 02‑11-027.  This ruling directs the Applicants to file a second amendment that provides the following information and documents:

1. Whether the proposed transfer of control described in A.02-11-027 will result in any new construction or changes in use of existing property or facilities that would make A.02-11-027 subject to the California Environmental Quality Act (CEQA).  If so, please submit the information required by CEQA.  

2. The Board of Director’s resolution or similar authority for the transaction described in A.02-11-027. 

3. In Decision (D.) 99-10-053, the Commission authorized Topp Telecom, Inc. (Topp) to acquire control of Comm South Companies, Inc. (CSC).  During 2001, it appears that control of CSC was transferred from TracFone Wireless, Inc. (TracFone), to Arbros Communications, Inc. (Arbros).
  Please provide the following information regarding the apparent transfer of control:  

A. What is the relationship between Topp and TracFone?  Are they the same company?  If yes, when was the name of the company changed?  If not, please identify the Commission decision that authorized the transfer of control of CSC from Topp to TracFone.  If there is no such decision, please provide the information identified in 1.B. and 5, infra. 

B. Was control of CSC transferred from TracFone to Arbros?  If yes, please identify the Commission decision that authorized the transfer.  If there is no such decision, please provide the following information:

i. The exact date the transfer took place. 

ii. All information and documents regarding the transfer required by Article 9 of the Commission’s Rules of Practice and Procedure, including:  (a) detailed reasons for the transaction (Rule 35(c)), and (b) sales agreement (Rule 36(b)).  

iii. A detailed explanation regarding why the transfer occurred without prior authority from the Commission as required by Pub. Util. Code §§ 851 and 854(a). 

4. It appears that Arbros has a subsidiary known as Arbros Communications Licensing Company of California , LLC (ACLC) that is authorized to provide telecommunications services in California pursuant to D.01‑04‑033.  It also appears that ACLC has ceased providing service in California.
  

A. Has ACLC ceased providing service in California?  If so, the termination of service was subject to the requirements set forth in General Order (GO) 96-A, Section XIV, and D.97‑06‑096.  A useful discussion of these requirements is contained in D.02-05-044.  Please provide the following information with respect to these requirements:

i. The date when ACLC ceased providing service in California.

ii. The number of California customers affected by the termination of service.  The term “California customer” as used throughout this ruling is defined as a customer subscribing to intrastate services subject to the Commission’s jurisdiction.  

iii. A complete demonstration that the requirements of GO 96‑A and D.97-06-096, as discussed in D.02‑05-044, were satisfied.  

iv. Two opinions issued by the Federal Communications Commission indicate that ACLC terminated the provision of service prior to the customers being transferred to another carrier.
  Did this occur with respect to California customers?  If so, how many California customers had their service terminated prior to their being transferred to another carrier? 

5. Recent Commission decisions have imposed financial penalties for unauthorized transfers of control and/or unauthorized termination of service (see, for example, D.03‑08‑058, D.03‑05‑033, and D.02‑05‑044).  If there was an unauthorized transfer of control of CSC from TracFone to Arbros and/or an unauthorized termination of service by ACLC, please provide the following information relevant to the Commission’s determination of whether, and to what extent, a penalty should be imposed:

A. The amount of the penalty the Commission should levy pursuant to its authority under Pub. Util. Code § 2107 and the criteria in D.98-12-075.

B. The following financial statements prepared in accordance with generally accepted accounting principles: 

i. Annual income statements and balance sheets for TracFone and its ultimate parent company.  The income statement for each entity should encompass the period when CSC was transferred from TracFone to Arbros.  The balance sheet for each entity should be for the first annual period ending after the transfer of CSC from TracFone to Arbros occurred.  

ii. Annual income statements and balance sheets for CSC and its ultimate parent company.  The income statements for each entity should encompass the following periods:  (a) the period when CSC was transferred from TracFone to Arbros, (b) the period when CSC was transferred from Arbros to Arcomm Holding Co. (Arcomm), and (c) 2003 or the most recent income statement.  The balance sheets for each entity should be for the annual periods ending (a) after CSC was transferred from TracFone to Arbros, (b) after CSC was transferred from Arbros to Arcomm, and (c) December 31, 2003, or the most recent balance sheet.    

iii. Annual income statements and balance sheets for ACLC and its ultimate parent company.  The income statement for each entity should encompass the period when ACLC terminated service in California.  The balance sheet for each entity should be for the first annual period ending after ACLC terminated service in California.   

C. CSC’s annual revenues from California customers during each of the years 2001, 2002, and 2003.

D. ACLC’s annual revenues, if any, from California customers during each of the years 2001, 2002, and 2003.

E. Any other information the Applicants considers relevant to the Commission’s determination of what action it should take in response to the Applicants’ violation of Sections 851 and 854(a).

F. Whether an evidentiary hearing is needed.  If the Applicants request a hearing, they shall provide a list and description of the factual issues to be addressed at the hearing.

6. The ALJ’s ruling dated March 1, 2004, indicated that the Applicants might be fined up to $5,000 if the transfer of control that is the subject of A.02‑11‑027 has already occurred without Commission authorization.  If there was an unauthorized transfer of control of CSC from TracFone to Arbros and/or an unauthorized termination of service by ACLC, a higher fine might be warranted.  One possibility would be to impose a fine of up to $100,000 that would encompass all violations.  Which of the following courses of action would be acceptable to the Applicants, if any, assuming the assigned ALJ prepares a draft decision that grants prospective approval of the transfer of control requested in A.02-11-027 and imposes a fine that does not exceed $100,000:  

A. A reduction of the 30-day comment period on the draft decision pursuant to Pub. Util. Code § 311(g)(2) and, if so, the extent of the reduction.

B. A waiver of the 30-day comment period pursuant to Section 311(g)(2).   

An amendment containing the above information and documents should be filed at the Commission’s Docket Office by no later than March 26, 2004.  The contents of the amendment should be verified in accordance with Rule 2.4 of the Commission’s Rules of Practice and Procedure.  Questions regarding this ruling may be sent to ALJ Kenney via email at tim@cpuc.ca.gov.

IT IS RULED that:

1. On or before March 26, 2004, Applicants shall file and serve an amendment to Application (A.) 02-11-027 that contains the information and documents specified in the body of this ruling.  

2. The contents of the amendment shall be verified in accordance with Rule 2.4 of the Commission’s Rules of Practice and Procedure.  

3. Failure to amend A.02-11-027 by March 26, 2004, may result in a recommended order denying the application.

Dated March 10, 2004, at San Francisco, California.

	
	
	 /s/  TIMOTHY KENNEY

	
	
	Timothy Kenney

Administrative Law Judge


CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling Directing the Applicants to File a Second Amendment to the Application on all parties of record in this proceeding or their attorneys of record.

Dated March 10, 2004, at San Francisco, California.

	 /s/  TERESITA C. GALLARDO

	Teresita C. Gallardo 


NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents.  You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities.  To verify that a particular location is accessible, call: Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074,

TTY 1-866-836-7825 or (415) 703-5282 at least three working days in advance of the event.

�  See 2001 N.Y. PUC LEXIS 291 and 2001 Tenn. PUC LEXIS 267.  


�  See 2003 FCC LEXIS 1148 and 2002 FCC LEXIS 1221.  


�  See 2003 FCC LEXIS 1148 and 2002 FCC LEXIS 1221.  
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