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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking on the Commission’s Own Motion into Competition for Local Exchange Service.


Rulemaking 95-04-043

(Filed April 26, 1995)

Order Instituting Investigation on the Commission’s Own Motion into Competition for Local Exchange Service.


Investigation 95-04-044

(Filed April 26, 1995)

ADMINISTRATIVE LAW JUDGE’S RULING RELIEVING PACIFIC BELL TELEPHONE COMPANY AND COX CALIFORNIA TELCOM., L.L.C. 
OF THE REQUIREMENT OF FILING WEEKLY STATUS REPORTS 
CONCERNING THEIR RECLAMATION AND REPRINTING EFFORTS 
FOR SAN DIEGO DIRECTORIES, AND UNSEALING PAGES 
FROM THE TRANSCRIPT OF THE JUNE 12, 2000 HEARING

On May 31, 2000, Cox California Telcom., L.L.C. (Cox) filed an emergency motion in this docket seeking a temporary restraining order (TRO) and a preliminary injunction prohibiting the further distribution in San Diego County of “white page” directories that erroneously included unlisted and non-published numbers for Cox customers.
  On June 1, 2000, Pacific Bell Telephone Company (Pacific) filed a response to this motion.  On June 2, 2000, President Lynch issued a ruling granting the requested TRO, and directing Cox and Pacific to appear for a hearing on June 12, 2000, concerning Cox’s request for a preliminary injunction.
  The June 2 Ruling also urged both Cox and Pacific to “focus on and mutually work toward the common goals of recovering all of the tainted directories that have been disseminated both in print form and electronically and of destroying tainted directories.”  (Mimeo. at 12.)

On June 8, 2000, Cox and Pacific filed a joint stipulation withdrawing Cox’s motions and agreeing to a continuation of the TRO.  After noting the admonition in President Lynch’s June 2 Ruling, Cox and Pacific stated that they had “agreed on an extensive program to recover and destroy promptly the tainted directories and to correct third-party listings,” as well as to reprint and redistribute new, corrected directories.

As a result of the June 8 stipulation, the hearing held on June 12, 2000 dealt with different issues than those envisioned in the June 2 Ruling.  Rather than dealing with evidence about whether a preliminary injunction should issue, the June 12 hearing was concerned with how the directory problem had come about, and with the details of the program that Cox and Pacific had agreed upon to retrieve and destroy the tainted directories.  At the conclusion of the June 12 hearing, the undersigned directed Cox and Pacific to file a weekly status report concerning the retrieval efforts, and to serve it upon a special service list established solely for this purpose.  (Tr. 7653-7655.)  The first of these weekly status reports was submitted on June 19, 2000.

By late August, it had become evident that the retrieval efforts had not been as successful as Cox and Pacific had originally hoped, and that only about 28% of the tainted directories had been retrieved.  During a meeting with Assigned Commissioner Richard Bilas on August 18, 2000, Cox and Pacific sought permission to submit a survey that would demonstrate, they believed, that the number of tainted directories that had been removed from circulation was in fact significantly higher than the 28% figure would suggest.
  In a letter dated September 27, 2000, Commissioner Bilas gave his consent to the survey proposal submitted by Cox and Pacific.

As a result of these developments, the justification for requiring a weekly status report from Cox and Pacific has diminished significantly.  While a few additional directories continue to be retrieved each week, the overall retrieval rate has increased only one per cent (1%) since August.  Moreover, in the status report dated November 13, 2000, Cox and Pacific state that they expect the results of the consumer survey to be available in about a week.  In light of this, it makes sense to relieve Cox and Pacific of the requirement that they continue to submit weekly status reports, and I will do so.

A second issue left over from the June 12 hearing is Cox’s request to place under seal a portion of the transcript containing some of the testimony of William Fitzsimmons.  Cox’s counsel requested that this testimony be placed under seal because it concerned remedial efforts undertaken by Cox, and might be used in court proceedings as an admission of fault by Cox.  (Tr. 7632-7633.)  Based on counsel’s representation that there was case law supporting Cox’s request to seal this testimony, the undersigned ruled that the testimony-–which appears at pages 7636 to 7640 of the June 12 transcript--should be placed under seal “provisionally.”  (Id. at 7634.)  Subsequently, in a letter dated June 21, 2000, counsel for Cox advised the undersigned that it “hereby waives the confidentiality protection which currently covers that portion of the record,” because “while the questions posed might have revealed privileged information . . . , the answers that were given do not.”  Accordingly, my ruling placing pages 7636-7640 of the transcript under seal is rescinded, and these pages will be included in the public record of this proceeding.

Based on the foregoing discussion, IT IS RULED that:

1. 
Cox California Telcom., L.L.C. and Pacific Bell Telephone Company are relieved until further notice of the obligation imposed at the June 12, 2000 hearing to file weekly status reports concerning their efforts to retrieve the tainted directories distributed in San Diego County; and

2. 
The ruling of June 12, 2000, which directed that pages 7636-7640 of the hearing transcript in this matter be sealed, is hereby rescinded, and such pages shall be included in the hearing transcript that is available for public inspection. 

Dated November 20, 2000, at San Francisco, California.



/s/  A KIRK MCKENZIE



A. Kirk McKenzie

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling Relieving Pacific Bell Telephone Company and Cox California Telcom., L.L.C. of the Requirement of Filing Weekly Status Reports Concerning Their Reclamation and Reprinting Efforts for San Diego Directories, and Unsealing Pages From the Transcript of the June 12, 2000 Hearing on all parties of record in this proceeding or their attorneys of record.

Dated November 20, 2000, at San Francisco, California.

/s/  KE HUANG

Ke Huang

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents.  You must indicate the proceeding number on the service list on which your name appears.

�  At the same time that it filed its motion for a TRO and preliminary injunction, Cox also filed what it characterized as an “emergency” motion seeking mediation from the Commission of its dispute with Pacific over whether Pacific’s conduct in the San Diego directory matter breached various provisions of the Cox-Pacific interconnection agreement.  That interconnection agreement, which is dated July 25, 1996, was approved by the Commission in Decision 96-10-040. 


� President’s Ruling Granting Motion for a Temporary Restraining Order, issued June 2, 2000 (June 2 Ruling).


�  See, Joint Response of Cox California Telcom., L.L.C. and Pacific Bell Telephone Company to Commissioner Bilas’s August 30, 2000 Letter, filed September 8, 2000. 
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