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ADMINISTRATIVE LAW JUDGE’S RULING

ON MOTION OF ARCO PRODUCTS COMPANY,

MOBIL OIL CORPORATION, AND ULTRAMAR INC.

TO COMPEL SFPP, L.P. TO RESPOND TO 

FIRST SET OF DATA REQUESTS

This ruling denies, for the most part, the motion of Arco Products Company, Mobil Oil Corporation, and Ultramar Inc. (Protestors) to compel SFPP, L.P. (SFPP) to respond to Protestors’ First Set of Data Requests.  In summary, since SFPP has the burden of proof on its Application for market-based rates, any non-responsive or inadequate responses by SFPP to Protestor’s Data Requests will prejudice SFPP.

Background

On November 17, 2000, Protestors propounded the First Set of Data Requests to SFPP and on November 29, 2000, SFPP responded to the Data Requests.  Protestors found the responses non-responsive and/or inadequate, and when informal resolution attempts failed, on December 4, 2000, Protestors filed the motion to compel.  SFPP opposed the motion on December 11, 2000.  Evidentiary hearings are scheduled to commence in February, 2001.  SFPP, as the Applicant, has filed its direct testimony.  Protestors’ rebuttal testimony is due December 29, 2000.

Ruling

Data Request No. 2

Requests “all studies” relied upon or referenced by Dr. Cox or Ms. Morgan.  SFPP indicates it has provided an excerpt from a larger report.   Based on that representation, the motion to compel is denied as to this Data Request.  The denial is without prejudice and Protestors may renew the request if the excerpt is non-responsive or adequate.

Data Request No. 3

Requests reasonable alternatives to using SFPP pipeline system.  Burden is on SFPP to prove that market-based rates are justified because there are competitive alternatives.  SFPP represents it has provided all the facts necessary to carry its burden of proof.  The motion to compel is denied as to this Data Request with the caveat that if SFPP intends to rely on any facts not yet provided to Protestors, it must do so, giving Protestors ample opportunity to prepare a rebuttal, or Protestors may bring a motion to exclude the additional facts.

Data Request No. 4

Requests names of common carrier pipelines serving specified destinations.  SFPP indicates it has provided this information in Attachment 16 to Dr. Cox’s report.  Based on this representation that SFPP does not need to rely on any additional information on this subject to carry its burden in its Application, the motion to compel is denied as to this Data Request.

Data Request No. 5

Requests a list of shippers on the SFPP system.  SFPP indicates it will provide such a list. Based on that representation, the motion to compel is denied as to this Data Request.  The denial is without prejudice and Protestors may renew the request if the list is non-responsive or adequate.

Data Request No. 6

Requests the identity of SFPP employees and the data they provide to Dr. Cox so as to mitigate any potential hearsay problems with the evidence.  SFPP objects to this request on the grounds that it is overly broad, unduly burdensome, and lacking relevance.  The burden is on SFPP to show that Cox’s report is not based on hearsay, or to present direct testimony from employees with personal knowledge.  If SFPP does rely on hearsay, Protestors may challenge Dr. Cox’s direct testimony on cross-examination and move to either have the hearsay excluded, or given less weight.  The motion to compel as to this Data Request is denied.

Data Request No. 7

This Data Request is akin to a Request for Admission and SFPP asserts that its Application is complete.  Since the burden of proof on market-based rates is on SFPP, the motion to compel is denied as to this Data Request.  However, if SFPP intends to rely on any additional information to support its Application, information not contained in the Application, it must provide the information to Protestors, giving them ample opportunity to prepare a rebuttal, or Protestors may bring a motion to exclude the additional facts.

Data Request No. 8

This request calls for any and all cost of service analyses for 1999.  SFPP objects to the request on the ground that it is irrelevant since SFPP is proceeding on an Application for market-based rates.  If SFPP is successful in its Application on this issue, then this information is not relevant for the up-coming proceeding.  However, if SFPP is not successful, then additional hearings will have to be scheduled to determine cost of service for rates.  The requested information will then be relevant.  Based on this analysis, the motion to compel is denied as to this request.

Data Request No. 9

This request is similar to Data Request No. 8, but it requests cost of service analysis for each of the rates shown on Exhibit 16 of Dr. Cox’s study.  The motion to compel is denied as to this request for the same reasons set forth in the discussion for Data Request No. 8.

Data Request No. 10

This request solicits copies of studies performed by Dr. Cox with regard to his “critical volumes” theory.  If Dr. Cox performed any studies to support a  “critical volumes” theory, and he intends to rely on this theory in his direct testimony, then SFPP must produce all of these studies.  If SFPP does not produce any such studies, Protestors may bring a motion to strike any portion of Dr. Cox’s testimony that is based on the studies.

Data Request No. 11

Requests what the market-based rates SFPP seeks will actually be.  SFPP represents it is not seeking any change in the level of its existing rates.  Based on this representation, the motion to compel is denied as to this request.  The issue will not be ripe until the Commission determines whether SFPP’s rates should be based on market-based factors or cost of service.  

Dated December 19, 2000, at San Francisco, California.



   /s/  CAROL A. BROWN



Carol A. Brown

Administrative Law Judge
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I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling on Motion of Arco Products Company, Mobil Oil Corporation, and Ultramar Inc. to Compel Sfpp, L.P. to Respond to First Set of Data Requests on all parties of record in this proceeding or their attorneys of record.

Dated December 19, 2000, at San Francisco, California.

    /s/   FANNIE SID

Fannie Sid
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