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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking on the Commission’s Own Motion into Reciprocal Compensation for Telephone Traffic Transmitted to Internet Services Providers Modems.


Rulemaking 00-02-005

(Filed February 3, 2000)

ADMINISTRATIVE LAW JUDGE'S RULING
GRANTING EXTENSION OF COMMENT PERIOD
ON THE ALTERNATE PROPOSED DECISION

Background

On November 3, 2000, the proposed decision (PD) of Administrative Law Judge (ALJ) Pulsifer was mailed to the parties in this proceeding.  The PD proposed to maintain the Commission’s existing policy requiring reciprocal compensation for ISP-bound traffic.  Pursuant to Rules 77.2 and 77.5 of the Commission’s Rules, parties were afforded 20 days to submit written comments on the PD and an additional 5 days to submit replies to comments on the PD.  More than a month after the mailing of the PD, the alternate proposed decision (APD) of Commissioners Neeper and Duque was mailed on December 7, 2000, to the parties.  The APD proposed to eliminate reciprocal compensation for ISP-bound traffic and require bill-and-keep in lieu of reciprocal compensation for such traffic.  Parties were afforded only 7 days to file comments on the APD and no opportunity to file replies to comments on the APD.  Oral argument in this case was held on November 7, 2000, before issuance of the APD.

On December 18, 2000, an “Emergency Motion” was filed by PacWest Telecomm, Inc., Focal Communications Corporation of California, and ICG Telecom Group, Inc. (the Moving Parties).  The Moving Parties ask the Commission to postpone consideration of the APD issued in this proceeding in order to cure certain claimed statutory and constitutional violations.  Responses to the Emergency Motion were filed by various parties on December 19, 2000.

The Moving Parties argue that the mailing of the APD more than a month after the mailing of the PD violated Public Utilities (Pub. Util.) Code Section 1701.3 and deprived the opponents of the APD their right to an equal opportunity to present their case.

Section 1701.3 sets forth procedures for ratesetting cases requiring hearings, such as this one, and establishes due process rights of the parties.  Code Section 1701.3(a) permits an alternate decision to be issued by whichever of the assigned commissioner or the assigned ALJ who is not designated as the “principal hearing officer.”  In this case, ALJ Pulsifer was designated as the principal hearing officer.  Commissioner Neeper, as the assigned commissioner, was therefore permitted to issue an alternate decision.  Code Section 1701.3(a), however, requires that any such alternate decision by the assigned commissioner who is not the principal hearing officer “shall be filed with the commission and shall be served on all parties simultaneously with the proposed decision.”  (Emphasis added.)  The Moving Parties argue that this explicit statutory requirement was violated because the APD was mailed more than a month after the mailing of the PD.

The Moving Parties argue that the issuance of the APD more than a month after the PD, violates due process rights by denying one group of parties an opportunity to present their case equal to the opportunity which was afforded their opponents.  These opposing parties were given 20 days to provide written comments against the PD, and 5 additional days to provide written reply comments.  In contrast, the parties opposed to the APD were allowed only 7 days to provide written comments against the APD with no opportunity for reply comments.

The Moving Parties argue that as a separate violation of Code Section 1701.3(d), the issuance of the APD after oral arguments provided the parties opposed to the PD the opportunity to present oral arguments against the PD to the Commissioners and ALJ Pulsifer, but denied such oral argument rights to parties opposed to the APD.  Code Section 1703.(d) provides that “[a]ny party has the right to present a final oral argument of its case before the commission.”

Parties representing the incumbent local exchange carriers (ILECs) oppose the Emergency Motion.  The ILECs argue that Section 1701.3(a) applies only to a particular type of “alternate decision.”  Section 1701.3(a) applies only to an alternate decision “issued by the assigned commissioner or the assigned administrative law judge who is not the principal hearing officer.”  The ILECs argue that Section 1701.3(a) does not address the situation where, as here, an assigned commissioner “who is not the principal hearing officer” (Commissioner Neeper) and another Commissioner (Commissioner Duque) issue an alternate decision.

The ILECs further argue that the Emergency Motion was not timely filed and should be denied.

Discussion

This ruling grants an extension for filing supplemental comments on the APD.  Specifically, additional time is granted for parties to file comments regarding the Alternate Proposed Decision of Commissioners Neeper and Duque.  Parties previously were permitted to file one round of comments on the APD on December 14, 2000.  Parties shall be permitted the opportunity to file supplemental opening comments on the APD to be due on January 10, 2001.  Parties shall be permitted to file reply comments to be due on January 16, 2001.  Commission consideration of the APD and the ALJ's Proposed Decision shall be postponed until after the above-referenced comments have been received and reviewed.

The supplemental opening comments need not repeat comments previously included in the December 14 comments, but should be limited only to any not points not previously made.  The supplemental opening comments due on January 10 shall not be used to reply to opening comments previously filed on December 14.  The reply comments due on January 16, 2001 shall be used to reply to opening comments filed both on December 14, 2000, and January 10, 2001.

In all other respects, parties' comments shall comply with the Commission's Rules of Practice and Procedure for the filing of comments on proposed decisions.  The supplemental opening and reply comments shall also be served on parties of record on the due date by e-mail.

No additional oral arguments nor public participation hearings relating to Phase I of this proceeding shall be scheduled.

IT IS RULED that:

1. The "Emergency Motion" is granted to the extent set forth below.

2. Parties are permitted to file supplemental opening comments on the Alternate Proposed Decision on January 10, 2001.

3. Parties are permitted to file reply comments on January 16, 2001.

4. The supplemental opening comments shall not repeat comments previously included in the December 14 comments, but shall be limited to new comments not previously made.

5. The supplemental opening comments due on January 10 shall not be used to reply to comments previously filed on December 14.  The reply comments due on January 16, 2001 shall address opening comments filed both on December 14, 2000, and January 10, 2001.

6. No additional oral arguments or public participation hearings shall be scheduled.

Dated December 28, 2000, at San Francisco, California.



/s/  THOMAS R. PULSIFER



Thomas R. Pulsifer

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail and by e-mail this day served a true copy of the original attached Administrative Law Judge’s Ruling Granting Extension Of Comment Period On The Alternate Proposed Decision on all parties of record in this proceeding or their attorneys of record.

Dated December 28, 2000, at San Francisco, California.

/s/  EVELYN P. GONZALES

Evelyn P. Gonzales 

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents.  You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities.  To verify that a particular location is accessible, call:  Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074, TTY 1-866-836-7825 or (415) 703-5282 at least three working days in advance of the event.
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