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	Order Instituting Investigation into the proposal of Sound Energy Solutions to construct and operate a liquefied natural gas terminal at the Port of Long Beach.
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ADMINISTRATIVE LAW JUDGE’S RULING 
REGARDING NOTICES OF INTENT TO CLAIM COMPENSATION

1.  Summary

This ruling responds to the notice of intent to claim compensation (NOI) filed on January 5, 2005 in this docket by the California Earth Corps (CEC) pursuant to Public Utilities Code, Article 5, Section 1804.  Like all intervenors, CEC must demonstrate that its participation resulted in a substantial contribution to the proceeding by the unique presentation of facts or arguments that were relied upon by the Administrative Law Judge (ALJ) or California Public Utilities Commission (Commission) in resolving this proceeding.

2.  Statutory Requirements Relevant to CEC’s NOI

Under § 1804(a)(1), “[a] customer who intends to seek an award under this article shall, within 30 days after the prehearing conference is held, file and serve on all parties to the proceeding a notice of intent to claim compensation.”  It also permits the Commission to accept a late filing where a party could not have reasonably identified issues within 30 days of the prehearing conference.  

Section 1804(a)(2) sets forth those items that must be addressed in an NOI.  Pursuant to Decision (D.) 98-04-059, this ruling must determine whether the intervenor is a customer, as defined in § 1802(b), and identify whether the intervenor is a participant representing consumers, or a representative authorized by a customer, or a representative of a group or organization that is authorized by its bylaws or articles of incorporation to represent the interests of residential ratepayers.  If the customer category identified is “a representative authorized by a customer,” the NOI should identify “the residential customer or customers that authorized him to represent that customer.”  That identification is needed because this category of customer “connotes a more formal arrangement where a customer, or a group of customers, selects a presumably more skilled person to represent the customers’ views in a proceeding.”  (D.98-04-059, pp. 28‑30.)  Participation in Commission proceedings by parties representing the full range of affected interests is important.  Such participation assists the Commission in ensuring that the record is fully developed and that each customer group receives adequate representation.

Once the applicable definition of customer is identified, the correct standard of “significant financial hardship” can be applied.  Only those customers for whom participation or intervention would impose a significant financial hardship may receive intervenor compensation.  Section 1804(a)(2)(B) allows the customer to include a showing of significant financial hardship in the NOI.  Alternatively, the required showing may be made in the request for award of compensation.  Section 1802(g) defines “significant financial hardship.”

“Significant financial hardship” means either that the customer cannot without undue hardship afford to pay the costs of effective participation, including advocate’s fees, expert witness fees, and other reasonable costs of participation, or that, in the case of a group or organization, the economic interest of the individual members of the group or organization is small in comparison to the costs of effective participation in the proceeding.

3.  CEC’s NOI

CEC states that it files this NOI late because the Commission has never ruled on its motion to intervene, dated May 13, 2004.  If CEC’s uncontested motion to intervene had been timely granted, CEC would have had the opportunity to file this NOI prior to the deadline for filing, which is normally 30 days following the prehearing conference, in this case September 22, 2004.  This ruling grants CEC motion to intervene and accepts CEC’s NOI late in recognition that its petition to intervene was timely but previously unresolved. 

CEC states it is a “customer” as defined in § 1802(b).  CEC states and provides evidence to show that it is a nonprofit corporation comprised of residential consumers of a utility that is subject to the Commission’s jurisdiction.  Its bylaws define its mission broadly to pursue environmental quality in the state.  CEC’s official mission is similar to those of the Natural Resources Defense Counsel, which the Commission has found to be eligible for compensation for many years.  The Commission has found that intervenors may be eligible for compensation if they address environmental concerns that might not otherwise be represented.  (D.88-04-066.)  Moreover, the CEC’s official mission is relevant to the issues addressed in this proceeding and identified in the proceeding scoping memo.  This ruling finds that CEC is an organization representing the interests of residential gas customers who live in the proximity of the proposed LNG plant. 

Section 1804(a)(2)(A)(i) requires NOIs to include a statement of the expected nature and extent of the customer’s participation in the proceeding.  CEC states it expects to be an active party in this proceeding on issues relating to site geology and seismicity, structural design, public warning and evacuation plans, terminal operations and related safety issues.  It may also address issues relating to air pollutants and toxicants.  CEC states its intent to present expert witnesses, cross-examine witnesses, file briefs, and otherwise participate in all aspects of the proceeding.   

Section 1804(a)(2)(A)(ii) requires that NOIs include an itemized estimate of the compensation the customer expects to receive.  CEC estimates a total projected budget of $538,000 for this case, based on proposed hourly rates for its attorneys, experts, and administrative staff.  It expects to spend about $14,000 in travel, postage, and copying.  This ruling advises CEC that the Commission does not provide separate compensation for administrative staff, whose services are presumed to be incorporated in the rates of attorneys and experts.   

CEC seeks a finding of significant financial hardship.  CEC has included its significant financial hardship showing in its NOI.  By statute,  

“‘[s]ignificant financial hardship’ means either that the customer cannot afford, without undue hardship, to pay the costs of effective participation, including advocate’s fees, expert witness fees, and other reasonable costs of participation, or that, in the case of a group or organization, the economic interest of the individual members of the group or organization is small in comparison to the costs of effective participation in the proceeding.” 

As a group or organization authorized by its bylaws to represent residential customers, CEC must show that the economic interest of its individual members is small in comparison to the costs of participation.  (§ 1802 (g).)  Under this standard the Commission reviews the annual utility bills of individual members to determine whether the cost of effective participation is great in comparison to the economic interest of these individuals.  The Commission has previously found the existence of significant financial hardship for this category of “customer” to the extent it has customers with annual utility bills less than $50,000 (D.98-02-012).  

CEC states its members are predominantly low-income customers with small bills and none would have utility bills exceeding $2,000 a year.  

The interests of the vast majority of CEC’s members are substantially smaller than the costs of effective participation in this statewide demand response rulemaking.  Thus, CEC would face significant financial hardship participating in this proceeding.  

IT IS RULED that the California Earth Corps (CEC) is a customer as that term is defined in Pub. Util. Code § 1802(b).  CEC has met the eligibility requirements of § 1804(a) and would experience significant financial hardship if it were to participate in this proceeding without intervenor compensation.  This ruling does not guarantee an award of compensation, which may only be granted following a showing of substantial contribution to the outcome of this proceeding.  The Commission may audit the books and records of CEC as a condition of granting an award.

Dated January 31, 2005, at San Francisco, California.

	
	
	/s/  KIM MALCOLM

	
	
	Kim Malcolm

Administrative Law Judge


CERTIFICATE OF SERVICE

I certify that I have by mail, and by electronic mail to the parties to which an electronic mail address has been provided, this day served a true copy of the original attached Administrative Law Judge’s Ruling Regarding Notices of Intent to Claim Compensation on all parties of record in this proceeding or their attorneys of record.  

Dated January 31, 2005, at San Francisco, California.

	/s/  KE HUANG

	Ke Huang


NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to ensure that they continue to receive documents.  You must indicate the proceeding number on the service list on which your name appears.
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