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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

	In the Matter of the Application of Silverado Stages, Inc. for authority to operate as a Passenger Stage Corporation Between Points in San Luis Obispo and Santa Barbara Counties and the Los Angeles International Airport and the Ports of San Pedro and Long Beach and to Establish a Zone of Rate Freedom.


	Application 04-07-033

(Filed July 15, 2004)


ADMINISTRATIVE LAW JUDGE’S RULING DIRECTING 
SILVERADO STAGES INC. TO PRODUCE CERTAIN 
INFORMATION ADDRESSING MOTIONS AND ESTABLISHING 
A REVISED SCHEDULE FOR THIS PROCEEDING

Summary 

This ruling directs Silverado Stages, Inc. (Silverado) to produce certain information regarding Silverado’s Application (A.) 04-07-033 (Application) for authority to operate as a passenger stage corporation, addresses motions, and establishes a revised schedule for this proceeding.

Background

Silverado filed A. 04-07-033 on July 15, 2004.  The Application was protested by Central Coast Shuttle, Inc. (CCS), Santa Barbara Airbus (Airbus), and American Star Tours (AST)
 in August 2004.  Following a PHC on November 8, 2004, protesting parties began requesting information from Silverado.  On December 9, 2004, Airbus requested 6 “information documents” from Silverado, as well as passenger volume projections.  On December 24, 2004, the assigned Administrative Law Judge (ALJ) received a letter from AST indicating that Silverado had not responded to a December 21, 2004 request to produce information.  The information requested includes phone book ads, advertising contracts, tour data, customer complaints, filed tariffs, financial statements, and information regarding ownership in other companies.

On January 10, 2005, the ALJ received a letter dated January 7, 2005, from Airbus indicating that although Silverado had provided certain items in response to Airbus’ December 9, 2004 data request, the remaining data request items were not received.  Airbus requested assistance in acquiring the remaining information. The letter from Airbus included a January 4, 2005 letter from Silverado stating that other information was confidential or irrelevant to the proceeding. 

On January 18, 2005, the ALJ issued a ruling addressing Airbus’ January 7 request, and Silverado’s concern over confidential information.  The ALJ ruling also cautioned parties that data requests must focus on the factors relevant to the authority requested by Silverado in this proceeding.  

On January 20, 2005, Silverado submitted a motion seeking protection of confidential information.  In response, the ALJ issued a ruling addressing Silverado’s January 20 motion
 stating that Silverado’s January 20 motion had failed to identify which information should be protected and explain why protection was required.  No further communication on this matter was submitted.   

On January 25, 2005, Airbus submitted a motion seeking the information from Silverado that was excluded from Airbus’ December 9, 2004 data response.  Airbus argues that it requires corporate tax returns, lawsuit information, passenger volumes, and profit and loss statements.  Airbus also requests an unspecified delay in the proceeding, and contends that Silverado has been “uncooperative” in data responses. 

On January 27, 2005, Silverado responded to Airbus’ motion stating that it fully complied with the ALJ’s January 18 ruling, and contended that: (1) income tax return information is reflected in the balance sheets already provided; (2) lawsuit information is irrelevant; and (3) profit and loss statement information is reflected in the balance sheets already provided.

On January 28, 2005, AST submitted a motion seeking information from Silverado, which is similar to the information in an AST December 24, 2004 data request, and includes references to transportation companies other than Silverado.  AST’s motion also requests that a data request from Silverado to AST dated January 21, 2005, be denied.
  AST’s motion also requests an unspecified extension in the dates for filing testimony, and conducting hearings.  

On January 30, 2005, CCS submitted a motion requesting additional information from Silverado, and a 60-day extension in the proceeding.  CCS seeks corporate tax return information, profit and loss statements, lawsuit information, and passenger volume projections.  CCS also attached a January 24, 2005 data request sent to Silverado, and a copy of a Silverado data request (dated January 21, 2005) requesting the same information from CCS as Silverado requested from AST on January 21, 2005.

On February 1, 2005, Silverado submitted a response to AST’s January 28 motion stating that the requested information on other companies is unknown to the Applicant.  Furthermore, Silverado contends that portions of AST’s request involve information that will provide a business advantage to AST, and that the information request is intended to delay the proceeding.  

On February 3, 2005, AST submitted a motion requesting additional information from Silverado including insurance records for various companies, traffic accident information, and other insurance information.  On February 11, 2005, Silverado submitted a response to AST’s February 3 motion requesting that it be denied, stating that AST’s request contains vague and ambiguous terms, that the requested insurance information is irrelevant to the proceeding, and that no extension of time for the proceeding should be granted.  In defending its January 21, 2005 data request, Silverado explains that it requires certain information from AST
 in order to prepare Silverado’s rebuttal testimony and confirm statements made at the PHC.

In order to resolve the various motions and requests for information, at 10 a.m. on February 15, 2005, an “instant meeting” conference call was initiated by the ALJ.  The following parties participated:  Silverado, AST, CCS and Airbus, as well as Paul Wuerstle, Consumer Protection and Safety Division Branch Chief.  The conference call was not reported, although all parties had an opportunity to ask and respond to questions, and explain why certain information was necessary to the preparation of testimony.  Among the topics were the need for profit and loss statements, lawsuit activities, income tax statements, origin and destination information, corporate information, and why Silverado should provide information that is available publicly. 

During the conference call Silverado explained that:  

1. Silverado does not maintain “audited” balance sheets, but uses “unaudited” balance sheets, a standard industry practice.

2. Corporate information is available publicly through the State Department of Corporations.

3. Income tax information is reflected in balance sheets that have been provided in data requests.

4. Past lawsuits are irrelevant, and future lawsuit information is speculative as to outcome.

Airbus, AST, CCS (Protesting Parties) explained that the tax information is intended to confirm the amounts in the balance sheets, and that profit and loss statements reflect financial ability.

Discussion

Adherence to the Commission’s Rules of Practice and Procedure

As a threshold matter, Protesting Parties have failed to properly file their motions.  As the ALJ noted earlier in this proceeding, Protesting Parties were not mailing copies of letters and requests to the Commission’s service list, nor to the Commission’s Docket Office, but rather directly to the ALJ.  Although that matter has since been corrected, the Commission’s Docket Office did not receive copies of the motions discussed above.
  In order to proceed, the ALJ made copies of the motions and has filed these in the proceeding.  Parties are reminded again that this proceeding is conducted under the Commission’s Rules of Practice and Procedure (Rules), and the California Public Utilities Code.  Failure to follow the Commission’s Rules may result in documents that are not properly filed, and may not be used in the proceeding.

Motions of Parties, and Addressing Information Requests

In making this ruling I have reviewed not only the arguments contained in the parties’ motions, but also the lack of specifics in the protests filed in response to Silverado’s Application.  These protests filed in August 2004 do not address the matters which are now the subject of the various motions.  Instead, the protests allege unnecessary competition, environmental effects, damage to public necessity and convenience, and the continued viability of the existing carriers.  It is expected that the relevance of the current information, and the information that will be provided by Silverado as discussed below, will be demonstrated when Protesting Parties’ testimony is served.    

I also note that much of the requested information is untimely.  Under the schedule adopted in the Assigned Commissioner’s Scoping Memo (Scoping Memo), mailed November 22, 2005, Protesting Parties’ testimony was due on February 7, 2005, a date that was discussed and agreed upon by the parties at the PHC.  Despite this schedule, data requests were sent to Silverado as late as January 30 and February 3, dates that could not reasonably provide time for Silverado to gather the information, respond and allow inclusion of this information in Protesting Parties’ testimony.  

In addition, much of the requested information is in conflict with the ALJ’s instructions
 that the opportunity given to parties to request data is not a “blank check” to request anything that can be discovered.  Rather than focusing the proceeding on the matters identified in the Scoping Memo which are:  (1) whether Silverado should be denied its requested authority, and (2) fitness and safety issues, parties have attempted to require Silverado to produce data that in some instances is public knowledge, and otherwise available, or appears unrelated to the Application.  In addition, some of the data requests border on requesting Silverado to produce business strategies, and other confidential information.  

Conversely, Silverado made data requests to protesting parties (January 21, 2005 letters) that are untimely.  Moreover, such requests delay the proceeding schedule as parties must respond rather than preparing testimony.  Silverado will have adequate time after Protesting Parties’ testimony is served to request data or information relevant to the testimony that is served.  

I have now reviewed each of the motions, and particularly the information that has been requested by protesting parties.  I have also considered the arguments made in the conference call of February 15, 2005.  The various data requests, motions to produce information, and responses to motions are addressed below:

1. Airbus’ December 9, 2004 data request has been addressed in the ALJ ruling on January 18, 2005, except for income tax return information, lawsuits, and profit and loss statements.  Silverado indicates that tax liabilities are shown in its balance sheets, therefore Silverado does not need to produce its corporate tax returns.  Lawsuits pending against Silverado are uncertain and the effect of outcomes on Silverado’s finances are speculative.  Furthermore, past lawsuits should be reflected in the balance sheets, thus Silverado does not need to produce lawsuit information.  Silverado claims that there has been no request for profit and loss statements, and in fact the requests ask for financial statements,
 and do not specifically mention profit and loss statements.  Silverado does not need to produce its profit and loss statements.

2. Airbus’ January 25, 2005 motion is denied as this information has been addressed either in the ALJ’s January 18, 2005 ruling, or has been addressed in item (1) above.

3. AST’s January 28, 2005 motion
 is granted, in part.  Silverado shall produce customer complaint information, if available.  However, Silverado does not need to produce the remaining information.  The majority of this information is publicly available, such as phone book ads, and filed tariffs, or it is unclear how the data requested applies to the issues defined in the Scoping Memo.  In addition, Silverado has stated that it does not know of the other companies that are listed in the data request, although parties may challenge this statement.  AST’s January 28, 2005 motion to deny Silverado’s January 21, 2005 data request is granted.
  As discussed above, Silverado’s request is untimely, and unnecessary without the submitted testimony by Protesting Parties. 

4. The January 30, 2005 motion of CCS is denied, except for the production by Silverado of accident reports.  Although Silverado argues that the accident reports are irrelevant to the proceeding, such reports may be relevant to safety concerns.  Silverado shall provide a list of accident reports for the last three years.
  The remainder of CCS’s January 24, 2005 motion addresses the same data as the December 9, 2004 request by Airbus, and therefore Silverado shall provide the same information to CCS as provided to Airbus.

5. The February 3, 2005 motion by AST is denied, as it is untimely and requests information that should have been requested earlier, not four days before the service of testimony.

Preparation of Testimony

In preparation of testimony, parties are advised to review Article 17 (Rules 64 through 74) regarding form, admissibility, and other rules regarding testimony.  Parties are reminded that in order to proceed expeditiously, parties should provide workpapers, citations, and references to testimony, which will enable the Commission to adequately determine the validity of the testimony.    

Revised Schedule

The Scoping Memo projected that Protesting Parties’ testimony would be submitted by February 7, 2005, and hearings would begin in March 2005.  However, the disputed requests for information, and the motions and responses discussed above have affected the timely submittal of Protesting Parties’ testimony.  Therefore, a revised schedule must be established.  In adopting a revised schedule it is important to provide Silverado adequate time to produce additional information for Protesting Parties’ testimony, however, as the majority of information requested is denied, this time should be less than the 
60-day delay requested by CCS.  In order to proceed expeditiously the following revised schedule is adopted:

	March 11, 2005
	Parties protesting the Application serve written testimony

	March 28, 2005
	Silverado serves written rebuttal testimony

	April 21-22, 2005
	Evidentiary hearings, Commission Courtroom, State Office Building, 
505 Van Ness Ave., San Francisco, CA  94102

	June 24, 2005
	Projected Submittal Date


A schedule for opening briefs and reply briefs will be established at the conclusion of evidentiary hearings.  

Therefore, IT IS RULED that:

1. Silverado Stages, Inc. (Silverado) shall provide the information described above by March 11, 2005.

2. The January 25, 2005 motion of Santa Barbara Airbus is denied.

3. The January 28, 2005 motion of American Star Tours (AST) is granted, in part, as described above.

4. The January 30, 2005 motion of Central Coast Shuttle Services, Inc. is granted, in part, as described above.

5. The February 3, 2005 motion of AST is denied.

6. The schedule for this proceeding is revised as described above.

Dated March 1, 2005, at San Francisco, California.

	
	
	/s/  BRUCE DeBERRY

	
	
	Bruce DeBerry

Administrative Law Judge


CERTIFICATE OF SERVICE

I certify that I have by mail, and by electronic mail to the parties to which an electronic mail address has been provided, this day served a true copy of the original attached Administrative Law Judge’s Ruling Directing Silverado Stages, Inc. to Produce Certain Information Addressing Motions and Establishing a Revised Schedule for this Proceeding on all parties of record in this proceeding or their attorneys of record.

Dated March 1, 2005, at San Francisco, California.

	/s/  ELIZABETH LEWIS

	Elizabeth Lewis


NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents.  You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities.  To verify that a particular location is accessible, call: Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074, TTY 1-866-836-7825 or (415) 703-5282 at least three working days in advance of the event.

�  AST did not file a protest, however AST sent a letter of objection, and indicated its protest of the Application at the Prehearing Conference (PHC), and was granted status as a Protesting Party as a result of these actions.


�  Although the motion was received by the ALJ on January 26, 2005, for purposes of reference the date of mailing is used. 


�   Silverado’s letter requests tax information, passenger volumes, lawsuits activities, contracts and safety information.  In addition,  Silverado’s letter states this information is necessary as a result of AST’s protest of Silverado’s Application. 


�  See, Silverado’s January 21, 2005 data request.


�  See, Commission Rules of Practice and Procedure, Rule 3.


�  See, ALJ Ruling, January 18, 2005, p. 3.


�   Silverado notes that all of its financial statements are “unaudited,” and that this is standard industry practice.  As this is the method Silverado has chosen to maintain its records, these are the records available.   


�  AST’s motion requests the same information that is the subject of AST’s December 24, 2004 data request.


�  Although not requested by CCS in its January 30, 2005 motion, it is not necessary for CCS to respond to Silverado’s request for information dated January 21, 2005 for the same reasons.  Silverado’s request is untimely and unnecessary before testimony is submitted by Protesting Parties.


�  Although CCS requests five-years of accident reports, three years is consistent with the three-years of California Highway Patrol reports.
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