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ADMINISTRATIVE LAW JUDGE’S RULING
REGARDING CONFIDENTIALITY ISSUES AND
STIPULATION TO ADMIT EXHIBITS INTO EVIDENCE

Summary

Because the motion to place Appendix A to the application under seal has been withdrawn, this ruling directs that Appendix A be placed in the public file.  This ruling also resolves outstanding confidentiality matters concerning portions of the parties’ prepared testimony and then receives the prepared testimony in evidence.

Discussion

A. Appendix A

By motion filed on November 15, 2004, Pacific Gas and Electric Company (PG&E) asks the Commission to file Appendix A to the application under seal.  Appendix A consists of the Limited Liability Agreement of Fuelco L.L.C. (Fuelco Agreement), an entity in which PG&E has a partial ownership.  The appendix is necessary to the application, which seeks an exemption for Fuelco from certain of the Affiliate Transaction Rules adopted in Decision (D.) 97-12-088.

On July 18, 2005, in response to an email I sent the parties on June 30, PG&E filed a document entitled “Response to Request of the Assigned Administrative Law Judge for Additional Information.”  The July 18, 2005 filing states:

After consultation with the members of Fuelco, PG&E has determined that confidential treatment of the Fuelco agreement will not be required.  PG&E therefore withdraws its motion to file the Fuelco agreement under seal.  (July 18, 2005 filing, p. 1.)

Since PG&E has withdrawn its motion, Appendix A to the application should be placed in the public file.

B. Exhibits

By joint motion filed June 29, 2005, PG&E and the Office of Ratepayer Advocates (ORA) ask for approval of their settlement in this proceeding.  Paragraph 1 of the Settlement Agreement provides:

ORA’s Report, Workpapers, and the Redacted Report served May 23, 2005 and the responsive testimony PG&E served June 6, 2005, should be admitted into evidence by stipulation.

Attachment B to the motion lists four documents and identifies them as follows:

Exhibit A – ORA Report, dated May 23, 2005 (public version);

Exhibit B – ORA Report, dated May 23, 2005 (confidential version);

Exhibit C - Workpapers In Support of ORA’s Report (confidential version);

Exhibit D – PG&E’s Responsive Testimony served June 6, 2005.

The term “confidential version” refers to an unredacted copy, which contains the full text.  The term “public version” refers to a redacted copy, from which allegedly confidential information has been excised.  ORA distributed a public version of Exhibit C after the June 29 motion was filed.  Following the numbering convention in Attachment B to the Settlement, this document should be assigned the next available exhibit number, Exhibit E.

The parties’ prepared testimony constitutes informed expert opinion on the issues raised by the application, as of the date that testimony was distributed.  Subject to resolution of the confidentiality issues discussed below, it is reasonable to receive the prepared testimony in evidence.

While ORA prepared Exhibits B and C, PG&E supplied the information in those exhibits that the parties’ stipulation would place under seal.  Hence, the burden is on PG&E to support the confidentiality claims and PG&E has addressed that burden in its July 18 filing and in a supplemental filing on July 20.

1. Confidentiality Issues Regarding Exhibits A and B

ORA has redacted text from Exhibit A at page 5 (lines 1-6) and at page 5 (line 27) through page 6 (line 1).  PG&E’s July 20 filing states, with respect to each of these redactions, that PG&E no longer opposes making the text public.  Thus, there is no need to seal Exhibit B, which is the unredacted version.  Exhibit B should be identified and received in evidence.  Exhibit A, the redacted version, should be identified but since it is an incomplete version of Exhibit B, there is no need to receive it in evidence.

2. Confidentiality Issues Regarding Exhibits C and E

ORA has redacted text from Exhibit E at pages 19, 20, and 24.  PG&E’s July 18 filing includes a declaration from Christopher R. Groff, the Manager of Fuels Purchasing in PG&E Nuclear Services Department, regarding these redactions.

In Exhibit C, the unredacted version, Page 19 consists of an ORA data request and PG&E’s response, which Graff authored.  Paragraph 2 of Graff’s declaration states, in relevant part:  “… PG&E is prepared to waive confidentiality protection for the text of its answer on page 19.”  Accordingly, this page should not be placed under seal.

With respect to page 20, which is a table, the next paragraph of Graff’s declaration (paragraph 3, page 1) asserts that the truly sensitive portion is limited to the column entitled “Contract delivery description.”  This paragraph and the subsequent one
 explain that the column discloses prices and quantities from suppliers identified in the first column.  The information is highly market sensitive, according to Graff, and public disclosure would harm both PG&E and these suppliers.

The Commission’s General Order (GO) 66-C governs public disclosure of information obtained by the Commission.   As relevant here, exclusions from disclosure may apply to:

Reports, records, and information requested or required by the Commission, which, if revealed, would place the regulated company at an unfair business disadvantage.  (GO 66-C (2.2)(b).)

And to:

Information obtained in confidence from other than a business regulated by this Commission where the disclosure would be against the public interest.  (GO 66-C (2.8).)

PG&E makes a persuasive case that release of this information is not in the public interest.  Disclosure would place the utility – and by extension, its ratepayers – at an unfair business disadvantage by making it more difficult for PG&E to obtain cost-effective nuclear supplies.  Disclosure would also harm PG&E’s suppliers, the third parties whom this Commission does not regulate, by revealing their pricing strategies and sales volumes to competitors.  The information in the column entitled “Contract delivery description” on page 20 of Exhibit C should not be publicly disclosed and thus, this information is properly redacted from Exhibit E.  The remainder of the information on page 20 should not be redacted, however.  

Page 24 of Exhibit C consists of an ORA data request about the details of specific transaction and PG&E’s response.  Paragraph 5 of the Graff declaration explains that the details of the transaction are sensitive commercially, particularly for the supplier, which typically does not engage in such transactions and has requested confidentiality.  Graff explains that PG&E also seeks to protect its ability to do business with this supplier in the future.  The respective provisions of GO 66-C cited above permit case by case assessment of whether disclosure would be against the public interest.  Protection of the information on page 24 appears justified, for the reasons stated.

ORA, after consultation with PG&E, should provide me with a new copy of Exhibit E for the public, formal file, prepared consistent with this ruling.

IT IS RULED that:

1. Since Pacific Gas and Electric Company (PG&E) has withdrawn its November 15, 2004, motion to file Appendix A to this Application under seal, the Commission’s Central Files shall remove Appendix A from the sealed envelope tendered with the Application and shall place Appendix A in the formal file for this proceeding.

2. The prepared testimony distributed by Pacific Gas and Electric Company (PG&E) and the Office of Ratepayer Advocates (ORA) is marked for identification as follows, effective on the date of this ruling:

Exhibit A – ORA Report, May 23, 2005 [redacted];

Exhibit B – ORA Report, May 23, 2005 [unredacted];

Exhibit C – Workpapers In Support of ORA Report [unredacted];

Exhibit D – PG&E, prepared testimony of Walter L. Campbell; and

Exhibit E - Workpapers In Support of ORA Report [redacted].

3. ORA, after consultation with PG&E, shall provide me with a new copy of Exhibit E, which contains the redactions to pages 20 and 24 authorized in the body of this ruling, but no other redactions.

4. Exhibit A is not received in evidence.

5. Effective on the date of this ruling, Exhibits B, C, D, and E (subject to the conditions of Ruling paragraph 3) are all received in evidence.  Only Exhibit C shall be received under seal.

6. Exhibit C shall be placed under seal for a two-year period from the date of this ruling.  During this period, it shall not be made accessible or be disclosed to anyone other than Commission staff except on the further order or ruling of the Commission, the Assigned Commissioner, the assigned Administrative Law Judge (ALJ), or the ALJ then designated as Law and Motion Judge, which order shall be entered only after notice to PG&E and an opportunity to be heard.

7. If PG&E believes that further protection of Exhibit C is needed after two years, it may file a motion stating the justification for further withholding the material from public inspection or for such other relief as the Commission Rules may then provide.  This motion shall be filed no later than 45 days before the expiration of this ruling.

Dated July 26, 2005, at San Francisco, California.

	
	
	/s/ JEAN VIETH

	
	
	Jean Vieth

Administrative Law Judge


CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling Regarding Confidentiality Issues and Stipulation to Admit Exhibits into Evidence on all parties of record in this proceeding or their attorneys of record.

Dated July 26, 2005, at San Francisco, California.

	/s/ ERLINDA PULMANO

	Erlinda Pulmano


NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents.  You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities.  To verify that a particular location is accessible, call: Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074,

TTY 1-866-836-7825 or (415) 703-5282 at least three working days in advance of the event.

�  In response to my inquiry, PG&E confirmed by email on July 15 that Exhibit D is entitled “Prepared Testimony of Walter L. Campbell.”


�  Footnote 1 of PG&E’s July 20 filing clarifies that this paragraph should be numbered paragraph 4.  Erroneously, it also has been marked as paragraph 3. 
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