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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Lodi Gas Storage, LLC, a Delaware Limited Liability Company,


Complainant,

vs.

Perman Family, L.P., a California Limited Partnership; James G. Firpo; Joanne Firpo Watson; Michele Firpo-Cappiello; Gregory Firpo;

Meri Firpo,


Defendants.


(EDM)

Case No. 01-01-004

(Filed January 5, 2001)

ADMINISTRATIVE LAW JUDGE’S RULING (1) REQUIRING PARTIES

TO MEET AND CONFER ON DISCOVERY ISSUES, (2) SETTING

A CONTINUED HEARING DATE ON LAW AND MOTION MATTERS,

(3) CONFIRMING SCHEDULE FOR THIS PROCEEDING, AND

(4) DENYING LODI’S REQUEST FOR BIFURCATION

This ruling addresses issues discussed with the parties at the January 26, 2001 hearing and conference on procedural issues held in Manteca, California (January 26th hearing), as follows:

Dismissal of Complaint without Prejudice/Consolidation of Complaint with Other Eminent Domain Actions to be Filed by Lodi Gas Storage, LLC (Lodi)

On January 10, 2001, the assigned Administrative Law Judge (ALJ) issued a ruling which required Lodi to address whether it expects to file other eminent domain complaints related to the Lodi Gas Storage Facility authorized by the Certificate of Public Convenience and Necessity (CPCN) granted in Decision 00‑05-048 (May 18, 2000) (the project).  This ruling also required all parties to address whether, if Lodi expects to file additional eminent domain complaints, the Commission should dismiss this proceeding without prejudice and permit Lodi to refile it as part of a new eminent domain complaint that addresses all property interests that Lodi wishes to condemn for the project.

In its Prehearing Conference (PHC) Statement and at the January 26th hearing, Lodi argued that it is committed to filing formal eminent domain complaints only if informal negotiations with property owners are unsuccessful, and that dismissal of this action without prejudice, subject to refiling as part of a new eminent domain complaint which addresses all property interests that Lodi seeks to condemn, would delay construction of the project and the opening of the gas storage facility on time.
   Lodi’s counsel also stated that Lodi was negotiating with a number of property owners regarding the acquisition of both surface and subsurface property interests and would know by approximately the end of February 2001 whether additional eminent domain proceedings would be filed.  

Perman stated at the January 26th hearing that it would agree to consolidation of this proceeding with other complaints in which Lodi seeks to condemn subsurface property for gas storage.

At the January 26th hearing, the ALJ took this issue under submission and ordered the parties to brief the following topics within 30 days:

· Whether this proceeding should be dismissed without prejudice, subject to the right of Lodi to refile it as part of an eminent domain complaint that addresses all of the property interests that Lodi intends to condemn for the project; and

· Whether this proceeding should be consolidated with any future eminent domain complaints filed by Lodi to condemn property for the project, pursuant to Rule 55.

On February 8, 2001, Lodi’s counsel stated by letter to the ALJ that Lodi would not file any additional eminent domain complaints to condemn subsurface property interests for gas storage and does not anticipate filing any additional eminent domain complaints to obtain easements for the project.  However, according to the letter, Lodi could not confirm whether it would seek to condemn more easements until it received notice of a local government decision by the end of the February 2001.  In its brief filed on February 16, 2001, Lodi argued that since there is only a small possibility that Lodi will file additional eminent domain complaints, the Commission should not dismiss this proceeding without prejudice or further consider consolidation.

In its brief dated February 26, 2001, Lodi indicated that it will not be filing an eminent domain complaint to condemn surface interests involving the “Brack Tract”
 for the project.

Under these circumstances, I believe that this proceeding should go forward.  However, the Commission may consolidate this proceeding with any future eminent domain complaints filed by Lodi to condemn property for the project, pursuant to Rule 55.
  Lodi is also cautioned that the Commission may dismiss other eminent domain complaints filed by Lodi in the future without prejudice if it appears that Lodi will be filing a number of separate complaints to condemn various property interests for the project.

Legal Sufficiency of Property Description in Complaint

Perman argued at the January 26th hearing and in its PHC statement that Lodi’s complaint is deficient because it does not adequately describe the subsurface gas storage area located under the Perman property (the Perman underground storage area) that Lodi seeks to condemn in this proceeding.  Lodi contends that the description of the Perman underground storage area in the complaint is legally adequate and that even if a more specific description were necessary, this area need not be more specifically described until after the Commission has decided this proceeding and the issue of valuation is before the Superior Court. 

An adequate description of the property sought to be condemned is essential in an eminent domain complaint.  Mountain View Union High School District v. Ormonde, 195 Cal.App.2d 89, 92 (1961). The pleadings in an eminent domain proceeding, as in any other type of action, must be sufficiently clear and specific to inform the Commission of the issues in the case, so that the Commission may make a well-reasoned and sound decision.  Further, the Commission may in the interests of justice require a sufficient property description in the complaint to give the property owners meaningful notice of the property interests that the condemnor seeks to acquire in the eminent domain action. 

Perman has notified the Commission that it will file a demurrer, which raises issues related to the property description by March 2, 2001.  My ruling on this issue will therefore be postponed until after the hearing on the demurrer.

The scoping memo issued on January 9, 2001 is amended to add the legal sufficiency of the description of the Perman underground storage area in the complaint as an issue to be addressed in this proceeding.

Filing of Demurrer and Answer to the Complaint

Perman shall file its demurrer and an answer to the complaint by no later than March 5, 2001.  The demurrer shall be served on Lodi and transmitted to me by facsimile, e-mail, or personal delivery by no later than March 2, 2001.  The answer shall be served on Lodi and transmitted to me by facsimile, e-mail, or personal delivery by no later than March 5, 2001.

Lodi shall file and serve its opposition to the demurrer or an amended complaint by no later than March 15, 2001.  

If the demurrer is sustained with leave to amend, Lodi shall file and serve an amended complaint by no later than March 27, 2001, and Perman shall file and answer to the amended complaint by April 2, 2001.

Discovery Issues

On January 23, 2001, Perman served discovery requests on Lodi in order to obtain information regarding the Perman underground storage area and other underground areas considered by Lodi for gas storage use (alternate underground sites).  The discovery requested includes general information on the Perman underground storage area, including maps, models, and reports, geologic data, geophysical data, engineering data and records related to Lodi’s selection of the Perman underground storage area for use in the project and rejection of alternate underground sites for this purpose.  The discovery also seeks to obtain Lodi’s financial analyses of the costs and benefits of the selection of the Perman underground storage area and rejection of the alternate underground sites.  Lodi has objected to this discovery as irrelevant and untimely.

Based on copies of correspondence received from the parties, it appears that although some discovery issues have been resolved, a number of discovery issues remain in dispute.  Lodi also indicated in its brief dated February 26, 2001 that it has requested discovery from Perman which has not yet been received.

The parties are directed to promptly meet and confer regarding any disputed discovery issues and to notify the ALJ in writing by no later than March 15, 2001 of the outcome of their discussions and any specific discovery requests that remain unresolved.

Lodi’s Request to Bifurcate Proceeding to Separately Address Condemnation of Surface and Subsurface Property Interests

At the January 26, 2001 hearing, Lodi requested that if the Commission were to grant Perman’s discovery request, this proceeding be bifurcated so that Lodi’s acquisition of the Perman underground storage area and surface interests could be addressed separately.  Lodi argued that bifurcation would enable the Commission to promptly decide the issues related to surface interests, so that Lodi could enter the Perman property to commence work, and would give the Commission and the parties more time to address issues related to the Perman underground storage area.  

Perman objected to Lodi’s request on the grounds that bifurcation would place an additional burden on Perman in defending against the proposed condemnations and could result in duplication because this proceeding involves overlapping issues related to both the Perman underground storage area and the surface interests. 

Lodi’s request for bifurcation is denied, because adjudication of Lodi’s right to condemn the surface and subsurface interests will necessarily involve overlapping issues.  See Pub. Util. Code § 625(b)(2).

Continued Hearing (Law and Motion – By Teleconference) – March 20, 2001, 10:00 a.m.

A continued hearing on the demurrer, unresolved discovery issues, any other law and motion matters, and to confirm the schedule for this proceeding shall be held on March 20, 2001 at 10:00 a.m., at the Commission Courtroom, 505 Van Ness Avenue, San Francisco, CA.  This continued hearing shall be held by teleconference.

The parties may be connected to the continued hearing (law and motion) by calling 800-857-9600; passcode is GAS; and the leader of the conference is Myra Prestidge.

Proposed Schedule for this Proceeding

The proposed schedule for the remainder of this proceeding is as follows:

March 2, 2001
Perman serves demurrer on Lodi by facsimile, e‑mail, or personal delivery.

March 5, 2001
Perman files demurrer and answer to complaint and serves answer on Lodi.

March 15, 2001
Lodi files and serves its opposition to demurrer or an amended complaint.

March 20, 2001
10:00 a.m. - Continued Hearing (Law and Motion - By Teleconference pursuant to Resolution ALJ‑164).

Commission Courtroom

505 Van Ness Avenue

San Francisco, CA 94102

March 27, 2001
If Perman’s demurrer is sustained with leave to amend, Lodi files and serves an amended complaint.

April 2, 2001
If Perman’s demurrer is sustained with leave to amend and Lodi files amended complaint, Perman files and serves an answer to the amended complaint.

April 9, 2001
Service of prepared direct testimony.

April 13, 2001
Service of prepared rebuttal testimony, schedule of witnesses and exhibit lists.

April 17-19, 2001
Continued Hearing

10:00 a.m. until 4:00 p.m.

City of Manteca

Council Chambers

City Hall

1001 West Center Street

Manteca, CA 95337

May 4, 2001
Filing and service of concurrent opening briefs

May 18, 2001
Filing of concurrent reply briefs

July 2, 2001
Deadline for issuance of Presiding Officer’s Decision 

Transmittal of Documents to Assigned ALJ

A copy of all documents required to be filed or served shall be transmitted to the assigned ALJ by facsimile sent to (415) 703-1723, e-mail addressed to tom@cpuc.ca.gov, or by personal delivery by the dates indicated in this ruling.

Service of Documents by Facsimile, E-mail or Personal Delivery

The parties shall serve all documents required to be filed or served in this proceeding on each other by facsimile, e-mail, or personal delivery.

IT IS SO RULED.

Dated March 5, 2001, at San Francisco, California.



/s/  MYRA J. PRESTIDGE



Myra J. Prestidge

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling (1) Requiring Parties to Meet and Confer on Discovery Issues, (2) Setting a Continued Hearing Date on Law and Motion Matters, (3) Confirming Schedule for this Proceeding, and (4) Denying Lodi’s Request for Bifurcation on all parties of record in this proceeding or their attorneys of record.

Dated March 5, 2001, at San Francisco, California.

/s/  GABY L. SUSANTO

Gaby L. Susanto 

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities. To verify that a particular location is accessible, call: Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074 or TDD# (415) 703-2032 five working days in advance of the event.

�  In its PHC statement, Lodi stated that it must commence construction of the project in March 2001 in order to open the gas storage facility in November 2001 and provide gas storage services during the upcoming winter. 


�  According to Lodi’s brief, “Brack Tract” involves Reclamation District No. 2033.


�  All Rule references are to the Commission Rules of Practice and Procedure, unless otherwise stated.


� This hearing will include an opportunity for public participation and comment.
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