C.00-11-018  KAJ/t94


KAJ/t94   4/23/2001

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

The Office of Ratepayer Advocates, 



Complainant,


vs.

Pacific Bell Telephone Company (U 1001 C),



Defendant.


Case 00-11-018

ADMINISTRATIVE LAW JUDGE’S RULING GRANTING,

IN PART, THE MOTION OF THE OFFICE OF RATEPAYER 

ADVOCATES TO PUBLICLY RELEASE THE PREPARED 

TESTIMONY OF LINDA A. ROCHESTER 

Summary


This Ruling grants, in part, the motion of the Office of Ratepayer Advocates (ORA) to publicly release the prepared testimony of Linda A. Rochester, including all attachments.  ORA is authorized to publicly disclose the text that callers hear when they call Pacific Bell Telephone Company’s (Pacific’s) 611 repair service, but ORA is required to redact all information relating to the navigational flow of Pacific’s Interactive Voice Response (IVR) System.   

The same holds true for the document prepared by Pacific’s consultant,  SBC Technology Resources, Inc.  The text of IVR messages may be disclosed, but the computer messages and navigational flow must be redacted.  The memo itself is not found to have independent economic value to entities other than  Pacific and may be made public.

ORA is authorized to make public the redacted communications by Pacific’s customers about Pacific’s repair service and responses by Pacific.  

Background

ORA filed a motion on March 13, 2001, asking for authority to publicly release the prepared testimony of Linda A. Rochester in its entirety, with all supporting documentation attached to the testimony.  ORA indicates that it is making the motion because Pacific designated nearly all the information it provided ORA as “proprietary” under the Commission’s General Order 66-C.  

According to ORA, none of the information ORA seeks to release is confidential within the meaning of state law or Commission policy.  Pacific filed its Response to ORA’s motion on March 28, 2001, and, with the concurrence of the assigned Administrative Law Judge (ALJ), ORA was permitted to reply to Pacific’s response.  ORA’s Reply was filed on April 9, 2001. 

Discussion


The Office of Ratepayer Advocates indicates that of the documents provided by Pacific, three types have the designation “proprietary” on them:

1. A document entitled “611 Repair Script and Flow Process Version” (611 Repair Script) dated August 10, 2000, which is attached to footnote 29 of Ms. Rochester’s testimony. 

2. A memo from SBC Technology Resources, Inc., with the subject, “Human Factors Document – Pacific Bell Repair (611) Voice Response System” (SBC TRI document) which is attached to footnote 17 of Ms. Rochester’s testimony. 

3. Communications by Pacific’s customers about Pacific’s repair service and responses by Pacific.  Examples of those are appended to Ms. Rochester’s testimony and included in volumes one through eight.  ORA has redacted from the communications and responses information that would identify either the callers or the Pacific employees involved in the communications.  ORA seeks to make public the redacted versions of the customer communications.


ORA asserts that the burden is on Pacific to justify its claims of confidentiality.
  GO 66-C excludes from public inspection “records or information of a confidential nature furnished or obtained by the Commission” including those obtained pursuant to Public Utilities Code Section 583.  Section 583 does not create for a utility any privilege of non-disclosure, it merely assures that the staff will not disclose information received from regulated utilities unless that disclosure is in the context of a Commission proceeding or is otherwise ordered by the Commission.  (Re Southern California Edison Company (1991) 42 CPUC 2d 298, 300-301.)  The utility must find its authority or relevant policy elsewhere.  (Id. at 303.)


ORA acknowledges that true trade secrets are protected from disclosure.  According to California Civil Code Section 3426.1, a “Trade Secret” means:

Information, including a formula, pattern, compilation, program, device, method, technique or process that:

(1) Derives independent economic value, actual or potential, from not being generally known to the public or to other persons who can obtain economic value from its disclosure or use; and

(2) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

ORA asserts that none of the documents ORA seeks to publicly release comes within the definition of a true trade secret.  The “611 Repair Script” does not fit within the definition of a trade secret.  Trade secret status should not be granted to messages that are played to Pacific’s millions of residential customers calling the 611 repair system. Similarly, the “Human Factors” memo, which is part of the SBC TRI document,  describes scripts for use in automated repair service systems.  The information in the memo is either already generally known to the persons who call Pacific’s 611 repair lines, or can be properly ascertained.  ORA asserts that trade secret status should not be afforded to a memo that describes various elements of the repair service system and how they may affect customers.  

Pacific asserts that the 611 Repair Script represents the logic and navigational architecture of Pacific’s Interactive Voice Response (IVR) system.  The document consists of flowcharts of boxes that transcribe what customers hear when they call 611.  In addition, the flowchart identifies the actual computer messages that can be used to recreate Pacific’s IVR system.

Pacific agrees that the messages heard by customers as set forth in the 611 transcript are not proprietary since they can be heard by the public on a daily basis.  However, the documentation of the logic and navigational architecture of this system has monetary value and is proprietary to Pacific.  Pacific states it spent millions of dollars on research, development and enhancements for the creation of and upgrades to Pacific’s IVR system.  The 611 Repair Script could be used by competitors to enhance their systems without incurring the costs Pacific incurred.  

Pacific points to California Civil Code Section 3426.1 which ORA cited which indicates that to constitute a trade secret under the statute there must be information which has independent economic value from not being generally known to the public or others who can obtain economic value from its disclosure or use.  Pacific asserts it would be harmed if other carriers receive the IVR system for free, when Pacific has spent millions of dollars developing the system.  

Clearly, Pacific has invested a significant amount of money in the development of its IVR system, and the IVR system itself does have economic value and should be protected under Section 3426.1. 

In its Reply, ORA indicates that it has no objection to redacting the computer messages from the script so it appears that the parties agree on which parts of the 611 Repair Script should remain proprietary.  ORA is authorized to release the 611 Repair Script, once it has redacted all of the computer logic and navigational flow information which could assist another carrier in recreating Pacific’s IVR system.  The only thing left will be the text which sets forth what Pacific’s automated system tells customers who call for repairs.

Pacific states the SBC TRI Document resulted from a request from Pacific that TRI conduct research regarding Pacific’s IVR system.  Specifically, TRI conducted a heuristic analysis of Pacific’s existing script for its IVR system.  In essence, this document represents research for which research companies charge their clients.  The TRI document includes detailed information about designing computer messages for an IVR system and includes the logic and navigational architecture of the IVR system.  Pacific states that this document constitutes a trade secret, in the same manner as the 611 Repair Script.

ORA responds that it has no objection to the redaction of any computer message information contained in the SBC TRI document.  ORA asserts that Pacific has failed to meet its burden of proving that the text is a trade secret or is entitled to designation as proprietary information under Commission precedent because release would result in imminent and direct harm of major consequence.  The SBC TRI Document describes language to use in scripts for automated repair service systems.  

The SBC TRI document is composed of three subparts which must be examined separately:  1) the first four pages represent a memo from SBC TRI to Pacific Bell,  2) pages 5 and 6 are computer messages, and 3) pages 7-9 include flow charts of the IVR system.  The four-page memo itself would not constitute a trade secret.  Pacific does not argue that the information in the memo has any independent value and acknowledges that the sentence Ms. Rochester quoted from that document did not include any trade secrets.  ORA’s request to make the four-page memo public is granted.  However, prior to disclosure, ORA must redact personal information of SBC TRI or Pacific employees, such as names and phone numbers, from the memo.  Pages 5 and 6 include proposed computer messages, and ORA has stated it has no objection to the redaction of any computer message information.  Therefore, the text of the messages on pages 5-6 may be disclosed, but ORA must first redact the “e” messages which refer to specific computer messages within the IVR system.  Finally, the flowcharts on pages 7-9 will be treated the same as those in the 611 Repair Script.  The text may be disclosed but ORA must first redact the navigational flow information. 

Pacific indicates that in discovery conducted in this proceeding, Pacific provided ORA unredacted copies of customer communications regarding residential repair service in the year 2000.  Because those documents were unredacted, Pacific was obligated to protect customer privacy and therefore, asked ORA to treat these documents as proprietary. 

Pacific also states that ORA asks the Commission to make these documents public with the assurance that ORA has redacted information which would identify either the callers or the Pacific employees involved in the communications.  Some of the documents consist of detailed letters from customers.  Pacific questions whether customers would agree to the release of such information even if their names, numbers and addresses have been redacted.  However, Pacific states that if the assigned ALJ in reviewing the redacted documents, finds they do not contain proprietary information, Pacific has no objection to the release of the documents.  

In its Reply, ORA reiterates that information that would identify either Pacific’s customers or its employees has been redacted.  My review of the documents in Ms. Rochester’s testimony and Attachments 1-8 showed that ORA has generally been vigilant in redacting personal information.  However, personal information has not been redacted from the documents following the SBC TRI document in the Attachments to Footnote 17.  ORA is cautioned to check to make sure that all documents have been properly redacted to remove all personal information relating to the customer or Pacific’s service representative. 

While Pacific speculates that customers could oppose release of the redacted documents, I question why that would be the case, since the person’s name, phone number, address, etc. have all been redacted.  ORA’s request to release the redacted customer communications is granted.  ORA has an obligation to ensure that no unredacted customer information is inadvertently made public.

IT IS RULED that the Office of Ratepayer Advocates’ March 13, 2001 Motion to Publicly Release the Prepared Testimony of Linda A. Rochester in its Entirety and All Attachments is granted, in part, as described in the above ruling.

Dated April 23, 2001, at San Francisco, California.



/s/  KAREN A. JONES



Karen A. Jones

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling Granting, in Part, the Motion of the Office of Ratepayer Advocates to Publicly Release the Prepared Testimony of Linda A. Rochester on all parties of record in this proceeding or their attorneys of record.

Dated April 23, 2001, at San Francisco, California.

/s/  GABY L. SUSANTO

Gaby L. Susanto

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents.  You must indicate the proceeding number on the service list on which your name appears.

� ORA cites to Re Pacific Bell (1986) 20 CPUC 2d 237.





95873
- 1 -
- 6 -

