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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking into Implementation of Pub. Util. Code § 390.


Rulemaking 99-11-022

ORDER ON MOTION TO QUASH SUBPOENA DUCES TECUM

The Motion by Berry Petroleum company (Berry) to Quash the Subpoena Duces Tecum from Southern California Edison Company is granted in part and denied in part.  Any witness(es) who has (or have) been served with the subpoena duces tecum shall respond as ordered herein by the Administrative Law Judge in accordance with Commission Rules of Practice and Procedure 61, within 30 days after service of this order.

1. Each subpoenaed witness shall produce the monthly volumes and pricing terms under each contract for the purchase of gas entered into by or on behalf of Berry over the period from August 1, 2000, to and including the date of the response to the subpoena.  At its option the witness may produce the original contracts in redacted form in lieu of the information extracted therefrom, deleting the names of the parties and any material terms which do not relate to volumes and pricing.

2. Each subpoenaed witness shall produce any additional documents which show volumes of natural gas actually procured by or on behalf of Berry over the period from August 1, 2000, to and including the date of the response to the subpoena.  The names of the persons from whom the natural gas was procured may be deleted from any document produced hereunder.

3. All information disclosed, and documents produced, pursuant to this order shall be subject to the terms of the Protective Order attached as the Appendix hereto, unless within 10 days of issuance of this order Southern California Edison Company and Berry negotiate an alternative form of agreement for the protection of information claimed by Berry to be confidential.

IT IS SO RULED.

Dated June 14, 2001, at San Francisco, California.



/s/  VICTOR D. RYERSON



Victor D. Ryerson

Law and Motion

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Order on Motion to Quash Subpoena Duces Tecum on all parties of record in this proceeding or their attorneys of record.

Dated June 14, 2001, at San Francisco, California.

/s/  KRIS KELLER

Kris Keller

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities. To verify that a particular location is accessible, call: Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074, TTY 1-866-836-7825 or (415) 703-5282 at least three working days in advance of the event.
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PROTECTIVE ORDER REGARDING

CONFIDENTIALITY OF INFORMATION

1. This Protective Order shall govern the use of all Confidential Information produced by, or on behalf of Berry Petroleum Company (Berry) pursuant to the Order on Motion to Quash Subpoena Duces Tecum dated June 14, 2001.  Notwithstanding any order terminating this proceeding, this Protective Order shall remain in full force and effect until, after notice of an opportunity to be heard, it is specifically modified or terminated by the Assigned Commissioner, Assigned Administrative Law Judge (Assigned ALJ), the Law and Motion Administrative Law Judge (Law and Motion ALJ), or the full California Public Utilities Commission (CPUC).

2. Definitions – For purposes of this Protective order:

a. The term “Respondent” shall mean anyone producing information in this proceeding in response to a subpoena duces tecum served by Southern California Edison Company.

b. (1)
The term “Confidential Information” means (A) materials produced and designated by such Respondent as confidential; (B) any information contained in or obtained from such designated materials; (C) any other materials which are made subject to this Protective Order by the Assigned Commissioner, by the Assigned ALJ, by the Law and Motion ALJ, by the CPUC, or by any court or other body having appropriate authority; (D) notes of Confidential Information; and (E) copies of Confidential Information.  The party producing the Confidential Information shall physically mark them on each page (or in the case of non-documentary materials such as computer diskettes on each item) as CONFIDENTIAL INFORMATION:  Subject to Pub. Util. Code § 583 and General Order No. 66-C to designate that they are Confidential Information.

b.(2)
The term “Notes of Confidential Information” means memoranda, handwritten notes, or any other form of information (including electronic form) which copies or discloses materials described in Paragraph 3(b)(1).  Notes of Confidential Information are subject to the same restrictions provided in this Protective Order for Confidential Information except as specifically provided in this Protective Order.

b.(3)
Confidential Information shall not include (A) any information or document contained in the public files of the CPUC or any other federal or state agency, or any federal or state court, unless the information or document has been determined to be protected by such agency or court, or (B) information that is public knowledge, or which becomes public knowledge, other than through disclosure in violation of this Protective Order.

c. The term “Non-Disclosure Certificate” shall mean the certificate annexed hereto by which persons who have been granted access to Confidential Information shall certify their understanding that such access to Confidential Information is provided pursuant to the terms and restrictions of this Protective order, and that such persons have read the Protective Order and agree to be bound by it.

d. “Counsel” means counsel for Edison or counsel for any other party who signs a Non-Disclosure Certificate.

3.
The following conditions shall govern the use of information produced in this proceeding pursuant to the Order on Motion to Quash Subpoena Duces Tecum, dated June 14, 2001.

a. All written Confidential Information to be covered by this Order shall be identified by a restrictive legend as set forth in Paragraph 2.b.(1).  If the Confidential Information is provided orally, it shall be deemed to be confidential or proprietary if clearly identified as such by Berry, and if within ten (10) business days after disclosure, the party providing the information confirms in writing that such information is subject to this Order.

b. Documents containing Confidential Information produced by Berry and all copies thereof shall remain the property of the producing party, and all copies hereof shall be returned to counsel for the producing party upon request of the producing party after the conclusion of this proceeding, including any appeals, provided, however, that Confidential Information made a part of the record in this proceeding may be retained and must be kept secure by Counsel, and provided further that in lieu of return of Confidential Information on which counsel has added notes or other annotations, Counsel may elect to destroy such Confidential Information and certify in writing to the producing party that such destruction has occurred.

c. Any Confidential Information produced, revealed, or disclosed by Berry in this proceeding shall be used exclusively for purposes of participating in this proceeding, including any appeals, and shall not otherwise be used or disclosed for any other purpose.  The limitation on the use or disclosure of any Confidential Information disclosed during this proceeding shall be construed to prohibit disclosure of the Confidential Information and to prohibit making decisions, participating in any decision-making process, or rendering advice, legal or otherwise, wherein any information or knowledge derived from said Confidential Information is utilized in any manner other than for purposes of this proceeding.

d. All persons receiving access to Confidential Information shall not disclose it nor afford access to it to any other person not authorized by this Order to obtain the Confidential Information, nor shall such Confidential Information be used in any other manner or for any other purpose than as provided in this Order.

e. The only persons authorized to receive Confidential Information under this Order are counsel for Edison, and others who execute a Non-Disclosure Certificate in the form attached as the Appendix hereto.  Each Non-Disclosure Certificate becomes effective only upon execution by Berry.  Persons authorized to receive Confidential Information under this Order shall not disclose or divulge Confidential Information to any other person.  Employees or agents of Edison who are engaged in the purchase, sale, or marketing of natural gas, the direct supervision of any employee or employees whose duties include the purchase, sale, or marketing of natural gas, the provision of consulting on such matters, or the direct supervision of any employee or employees whose duties include such matters or consulting are expressly prohibited from access to Confidential Information, and Edison shall use and store Confidential Information in such manner as shall prevent disclosure to such persons.

Certain Confidential Information may be identified as “LAWYERS ONLY” and its authorized use extends only to Edison’s attorneys, any Independent Consultant who is not an employee of Edison (Consultant), and regulatory employee(s) of Edison who have a need to know and who are not engaged in the purchase, sale, or marketing of natural gas, the direct supervision of any employee or employees whose duties include the purchase, sale, or marketing of natural gas, the provision of consulting on such matters, or the direct supervision of any employee or employees whose duties include such matters or consulting (“Permitted Employees”).  Access to Lawyers Only Confidential Information by Consultants and Permitted Employees shall be by mutual agreement of the parties, which shall not be unreasonably withheld.  The parties agree to seek rapid CPUC resolution in case of disputes.

Certain Confidential Information may be identified as “NO COPIES” and its authorized use extends only to Edison’s attorneys and Consultants on the producing party’s premises only.  Copies need not be provided by the producing party provided, however, that (1) either party may seek a ruling from the CPUC or Assigned ALJ or Law and Motion ALJ requiring the other party to provide copies of documents specified as “NO COPIES,” and (2) either party does not waive the right to oppose the other party’s request.

f. If Edison intends to submit or use any Confidential Information such that it would result in a public disclosure of Confidential Information, including, without limitation, the presentation of prepared testimony, cross-examination, briefs, comments, protests, or other presentations before the Commission, the disclosing party shall contact counsel for the other party as soon as possible and, where practicable, in no later than two business days prior to such use, and the parties shall constructively explore means of identifying the Confidential Information so that the proprietary interest therein may be reasonably protected (including but not limited to submission of testimony and briefs under seal and clearing the Hearing Room), while at the same time enabling an effective presentation.  If the parties are unable to agree upon a procedure to protect the proprietary interest, or if either party objects to the other’s claim that particular information is lawfully entitled to proprietary or confidential status, counsel shall request a ruling from the Commission and/or the Assigned ALJ; either party reserves the right to oppose the other party’s request.  Unless and until a Commission or ALJ ruling provides otherwise, the parties agree to be bound by the terms of this Order.

g. This Order shall continue in full force and effect until the proceeding, including appeals, has ended.

h. Notwithstanding the expiration of this Order at the end of the proceeding, the terms and conditions of this Order shall continue to remain in full force and effect with respect to any Confidential Information provided by Berry hereunder.
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NON-DISCLOSURE CERTIFICATE

I,



, have been asked by 



 to inspect certain materials that have been designated as Confidential Information under paragraph 2(b) of the Protective Order entered in the above-captioned matters on 


, 2001 (the “Order”).

1. I hereby certify my understanding that access to Confidential Information is provided to me pursuant to the terms and restrictions of the Order in this proceeding, that I have been given a copy of and have read the Order, and that I agree to be bound by it.  I understand that the contents of the Confidential Information, any notes or other memoranda, or any other form of information that copies or discloses Confidential Information shall not be disclosed to anyone other than in accordance with the Order.  I acknowledge that a violation of this Non-Disclosure Certificate constitutes a violation of an order of the California Public Utilities Commission (CPUC).

2. I understand that my review of Confidential Information is solely for the purpose of participating in this proceeding and that any other use or disclosure of Confidential Information by me is a violation of the Order.

3. I hereby agree to submit to the exclusive jurisdiction of the CPUC for the enforcement of the undertakings I have made hereby, and I waive any objection to venue laid with the CPUC for enforcement of the Order.

Dated:







BY:








TITLE:







REPRESENTING:







(END OF APPENDIX)
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