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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Application of the City of Fremont to Construct a Pedestrian/Bicycle Path at Grade Across the Warm Springs Subdivision and the Milpitas Subdivision Union Pacific Railroad Company Branch Lines in the City of Fremont, Alameda County, State of California.


Application 01-05-001

(Filed May 1, 2001)

ADMINISTRATIVE LAW JUDGE’S RULING

GRANTING MOTION OF

UNION PACIFIC RAILROAD COMPANY FOR

LEAVE TO FILE LATE PROTEST

AND SETTING A PREHEARING CONFERENCE

The City of Fremont (Fremont) filed Application (A.) 01-05-001 on May 1, 2001, pursuant to Sections 1201-1205 of the Public Utilities Code, requesting authority to construct two public pedestrian/bicycle crossings for one path at‑grade crossing across the existing Warm Springs Subdivision and Milpitas subdivision Union Pacific Railroad Company (Union Pacific) railroad tracks in Fremont.  The application provides information on nearby public crossings, planned grade separation projects, and an explanation of the need for the proposed at-grade crossings.  In addition, the application provides arguments why the proposed crossings must be at-grade and not constructed as grade separation projects.  Fremont has indicated that the construction and installation costs of the crossings will be met by the applicant, and that no funding will be requested of Union Pacific.  The application requests the Commission to issue an order authorizing construction of the grade crossings subject to a Construction and Maintenance Agreement between Fremont and Union Pacific, and allow two years from the date of the order in which to construct the crossings. 

Subsequently on June 27, 2001, Fremont filed an amendment to their application.  The amendment indicates Commission staff met with Fremont on May 16, and in a letter dated May 30 requested that Fremont install certain gates, and maintain vegetation clearances near the site of the proposed crossings.  Fremont agrees to incorporate the changes recommended by Commission staff in its application.

On July 5, 2001, Union Pacific filed a Motion for Leave to File a Late Protest to Fremont’s application.  Union Pacific indicates in its motion that a letter was sent on or about May 21, 2001, in which Union Pacific strongly objected to the grade crossings, although both the applicant and Commission staff deny receiving this letter.  Furthermore, the letter does not meet Commission requirements for filing a formal protest to applications under Rule 44 of the Commission’s Rules of Practice and Procedure.  Therefore, Union Pacific has requested that the Commission grant it permission to file a late protest which is attached to its motion.

On July 19, 2001, Fremont filed a Reply to Union Pacific Railroad Company’s Protest.  Fremont indicates it received Union Pacific’s protest on July 9, 2001.  Fremont’s reply addresses the issues raised in Union Pacific’s protest including the need for the proposed crossings for safety purposes, the location of the crossings, interference with train services, alternatives through grade separations, and other Union Pacific contentions.  Fremont concurs with the need for warning devices and assuming responsibility for payment for the installation costs.   

Union Pacific’s Motion is Granted

After consideration of Union Pacific’s inadvertent error in not filing a formal protest and its explanation of the circumstances leading to this result, Union Pacific’s motion to file a late protest is granted.  Union Pacific states there is no agreement with the applicant regarding these crossings, which is a necessary step prior to any construction.  There is no prejudice to the applicant as a result of Union Pacific’s error, nor is the proceeding delayed by granting Union Pacific’s motion to file a protest.  However, Union Pacific is put on notice that in the future all protests must be filed correctly and in a timely manner as provided under Rule 44 of the Commission’s Rules of Practice and Procedure.  

Prehearing Conference

A prehearing conference (PHC) will be held on September 12, 2001, before Administrative Law Judge (ALJ) DeBerry at 10:00 a.m., in the Commission Courtroom, State Office Building, 505 Van Ness Avenue, San Francisco, California.  At the PHC, parties should be prepared to discuss the need, if any, for evidentiary hearings, the appropriate issues, and the schedule of any evidentiary hearings.  Parties are encouraged to meet prior to the PHC to resolve issues.

IT IS RULED that:

1. Union Pacific Railroad Company’s Motion To File a Late Protest to Application 01-05-001 is granted.

2. A prehearing conference is set for September 12, 2001, at 10:00 a.m., in the Commission Courtroom, State Office Building, 505 Van Ness Avenue, San Francisco, California.

Dated August 3, 2001, at San Francisco, California.



   /s/   BRUCE M. DEBERRY



Bruce M. DeBerry

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling Granting Motion of Union Pacific Railroad Company for Leave to File Late Protest and Setting a Prehearing Conference on all parties of record in this proceeding or their attorneys of record.

Dated August 3, 2001, at San Francisco, California.

   /s/   FANNIE SID

Fannie Sid

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities. To verify that a particular location is accessible, call: Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074,

TTY  1-866-836-7825 or (415) 703-5282 at least  three working days in advance of the event.
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