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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Zacky & Sons Poultry Co., dba Zacky Farms,



Complainant,


vs.

Southern California Edison Company,



Defendant.


Case 00-01-021

(Filed January 20, 2000)

SCOPING MEMO AND RULING OF ASSIGNED

COMMISSIONER AND ADMINISTRATIVE LAW JUDGE

This ruling confirms the category, need for hearing, scope, and schedule of this proceeding in accordance with Article 2.5 of the Commission’s Rules of Practice and Procedure (Rules).

1. Background

The complaint alleges that Defendant has violated its Tariff Schedule TOU‑PA-5 (TOU-PA-5), by declining to bill Complainant for electricity used at a poultry processing facility at an agricultural rate, which would have reduced Complainant’s costs for electricity used at the processing facility.  The complaint further alleges that Defendant has applied TOU-PA-5 in an inconsistent and discriminatory manner throughout its service territory and that Defendant’s Rule 1 definition of “agricultural power service” is discriminatory and facially invalid under Public Utilities Code Section 453.

In its answer, Defendant denies, based on information and belief, that Complainant is eligible to receive electrical service for the processing facility at an agricultural rate pursuant to TOU-PA-5.  Defendant also denies that it has applied its tariffs in an inconsistent or discriminatory manner between different customers or classes of customers, or that its Rule 1 definition of “agricultural power service is discriminatory or facially invalid, and asserted various affirmative defenses.

Prehearing conferences were held on March 23, 2000 and May 10, 2000.  As ordered by the assigned Administrative Law Judge (ALJ), the parties filed a joint case management statement and draft stipulation of facts on May 1, 2000 and a joint stipulation of facts on June 23, 2000.

2. Category of Proceeding

Pursuant to Rule 6(c)(1), the Commission preliminarily categorized this proceeding as adjudicatory.
  No party objected to this categorization.  Therefore, the categorization of this proceeding as adjudicatory is now final.  

Ex parte communications are prohibited in adjudicatory proceedings pursuant to Public Utilities Code Section 1701.2(b) and Rule 7(b).

3. Need for Hearing

Unless the parties are able to resolve this matter informally, and the settlement is approved by the Commission, a hearing is necessary and shall be held according to the schedule stated in this ruling.

4. Scoping

The issues to be addressed in this proceeding are:

a. Whether the Zacky Farms Sheila Street processing plant (the “Processing Plant”) qualifies for the TOU-PA-5 agricultural rate.

b. Whether the Processing Plant’s electrical usage is “for general agricultural purposes” under the TOU-PA-5 tariff schedule.

c. Whether it is proper to determine agricultural tariff eligibility by using the tariff rule definition of “Agricultural Power Service.”

d. Whether the Processing Plant meets the requirements of the tariff rule definition of “Agricultural Power Service,” i.e., energy used in connection with the production, harvesting, and preparation for market of agricultural and horticultural products, including poultry and livestock, on land owned and/or operated by Zacky Farms for the production of agricultural products.

e. Whether the Processing Plant engages solely in “preparation for market” activities or also engages in “production” activities.

f. Whether the last seven hours a chicken spends on the Processing Plant premises constitutes “production.”

g. If the Processing Plant is found to engage solely in “preparation for market” activities, whether it is eligible for the TOU-PA-5 tariff on a stand-alone basis.

h. If the Commission accepts Defendant’s interpretation of tariff schedule TOU‑PA-5 as excluding the Processing Plant, whether the tariff is unreasonable and discriminatory.

i. Whether Defendant applies its agricultural and pumping tariffs in an inconsistent and discriminatory manner as between customers.

j. Whether Defendant has acted in accordance with its tariffs.

k. The amount of the refund to which Zacky Farms would be entitled, if it prevails.

Schedule

June 1, 2000
Deadline for completion of discovery

June 23, 2000
Deadline for filing of final stipulation 

July 21, 2000
Deadline for service of prepared direct testimony and transmittal to assigned ALJ by facsimile at (4l5) 703-1723 or e-mail addressed to:  tom@cpuc.ca.gov

July 28, 2000
Deadline for service of prepared rebuttal testimony, filing and service of exhibit list and schedule of witnesses, and transmittal to assigned ALJ by facsimile at (4l5) 703-1723 or e-mail addressed to:  tom@cpuc.ca.gov

August 4, 2000
Evidentiary hearing

August 28, 2000
Deadline for filing and service of concurrent opening briefs and transmittal to assigned ALJ by facsimile at (415) 703-1723 or e-mail addressed to:  tom@cpuc.ca.gov

September 7, 2000
Deadline for filing and service of concurrent reply briefs and transmission to assigned ALJ by facsimile at (415) 703-1723 or e-mail addressed to:  tom@cpuc.ca.gov.  Case submission.

October 10, 2000
Presiding Officer’s decision filed and served on the parties for review and comment

January 20, 2001
Deadline for conclusion of the proceeding and approval of decision by the Commission

The parties shall serve each other with documents by facsimile or e-mail, as well as by regular mail, or by overnight mail.  The parties are also required to serve the testimony of all witnesses in advance according to the above schedule.

As required by Public Utilities Code Section 1701.2(d), the time for  resolution of this proceeding shall not exceed twelve months from the date on which the OII was issued. 

5. Exhibits

The parties shall comply with the requirements set forth in Rules 69, 70, and 71 and Appendix A to this ruling regarding exhibits.

6. Presiding Officer

ALJ Myra J. Prestidge is designated as the presiding officer in this proceeding.  All documents filed and served in this proceeding must also be transmitted to the Presiding Officer by facsimile at (415) 703-1723 or e-mail addressed to tom@cpuc.ca.gov.

7. Official Service List

The official service list as of this date is attached to this ruling as Appendix B.

IT IS SO RULED.

Dated July 11, 2000, at San Francisco, California.



/s/  LORETTA LYNCH



Loretta Lynch

Assigned Commissioner



/s/  MYRA J. PRESTIDGE



Myra J. Prestidge

Administrative Law Judge

APPENDIX A

EXHIBITS
Service of Prepared Written Testimony


All prepared written testimony should be served on all appearances and state service on the service list, as well as on the Assigned Commissioner’s office and on the Assigned ALJ.  Prepared written testimony should NOT be filed with the Commission’s Docket Office.

Identification of Exhibits in the Hearing Room


Each party sponsoring an exhibit should, in the hearing room, provide two copies to the ALJ and one to the court reporter, and have at least three copies available for distribution to parties present in the hearing room.  The upper right hand corner of the exhibit cover sheet should be blank for the ALJ’s exhibit stamp.  Please note that this directive applies to cross-examination exhibits as well.  If there is not sufficient room in the upper right hand corner for an exhibit stamp, please prepare a cover sheet for the cross-examination exhibit.

Cross-examination With Exhibits


As a general rule, if a party intends to introduce an exhibit in the course of cross-examination, the party should provide a copy of the exhibit to the witness and the witness’ counsel before the witness takes the stand on the day the exhibit is to be introduced.  Generally, a party is not required to give the witness an advance copy of the document if it is to be used for purposes of impeachment or to obtain the witness’ spontaneous reaction.  An exception might exist if parties have otherwise agreed to prior disclosure, such as in the case of confidential documents.

Corrections to Exhibits


Generally, corrections to an exhibit should be made in advance and not orally from the witness stand.  Corrections should be made in a timely manner by providing new exhibit pages on which corrections appear.  The original text to be deleted should be lined out with the substitute or added text shown above or inserted.  Each correction page should be marked with the word “revised” and the revision date.


Exhibit corrections will receive the same number as the original exhibit plus a letter to identify the correction.  Corrections of exhibits with multiple sponsors will also be identified by chapter number.  For example, Exhibit 5-3-B is the second correction made to Chapter 3 of Exhibit 5.

(END OF APPENDIX A)

APPENDIX B

Service List

Last Update on 07-JUL-2000 by: LIL

C0001021 LIST

*******APPEARANCES**********

Lynn M. Haug

Attorney at Law

ELLISON & SCHNEIDER

2015 H Street

Sacramento, CA  95814-3109

(916) 447-2166

lmh@eslawfirm.com
For:  Zacky Farms

Jennifer R. Hasbrouck

Attorney at Law

SOUTHERN CALIFORNIA EDISON COMPANY

2244 Walnut Grove Avenue

Rosemead, CA  91770

(626) 302-1040

hasbrojr@sce.com
For:  Southern California Edison

**********STATE EMPLOYEE**********

Barbara Ortega

Executive Division

Rm. 500

320 West 4th Street, Suite 500

Los Angeles, CA  90013

(213) 576-7070

bho@cpuc.ca.gov
Myra J. Prestidge

Administrative Law Judge Division

Rm. 5041

505 Van Ness Avenue

San Francisco, CA  94102

(415) 703-2629

tom@cpuc.ca.gov
(END OF APPENDIX B)

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Scoping Memo and Ruling of Assigned Commissioner and Administrative Law Judge on all parties of record in this proceeding or their attorneys of record.

Dated July 11, 2000, at San Francisco, California.



Erlinda A. Pulmano

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities. To verify that a particular location is accessible, call: Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074 or TDD# (415) 703-2032 five working days in advance of the event.

� Subsequent rule citations are to the Commission Rules of Practice and Procedure unless otherwise specified.
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