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ASSIGNED COMMISSIONER AND ADMINISTRATIVE LAW 
JUDGE’S RULING ENTERING ADDITIONAL INFORMATION 
INTO THE RECORD AND SEEKING COMMENTS

This joint Assigned Commissioner and Administrative Law Judge’s (ALJ) Ruling enters into the record additional information concerning Southern California Edison Company’s (SCE) ownership interest in Units 4 and 5 of the Four Corners Generating Plant.  This Ruling further sets forth the deadlines for parties to file comments on this additional information.  Finally, this Ruling directs SCE to explain why it failed to include this information in its Petition to Modify Decision (D.) 07-01-039 and why the Commission should not pursue an investigation into whether SCE has violated Rule 1 of the Commission’s Rules of Practice and Procedure. 

Background

In D.07-01-039 (Decision), we adopted an interim greenhouse gas emissions performance standard (EPS) for new long-term financial commitments to baseload generation undertaken by all load-serving entities, consistent with the requirements of Senate Bill (SB) 1368 (Stats. 2006, ch. 598).  As part of the Decision, we determined that a utility’s new investment in retained baseload generation “intended to extend the life of one or more units of an existing baseload powerplant for five years or more, or [that] results in a net increase in the existing rated capacity of that powerplant” is a “covered procurement” under SB 1368 and, thus, subject to the EPS.

On January 28, 2008, SCE filed a Petition to Modify (Petition) D.07-01-039.  It states that as part of its General Rate Case (GRC) Application for Test Year 2009, Application (A.) 07-11-011, it has requested authorization to recover $178,593,000 to cover its share of capital expenditures at Four Corners Generating Station (Four Corners).
  SCE states that, as written, the Decision’s language concerning new investment in retained baseload power could be applied in a manner that would prevent it from fulfilling its financial obligations under the Agreements. It further maintains that “application of [D.07-01-039] to preclude SCE’s future investment in Four Corners will conflict with SCE’s contractual obligation to financially support Four Corners, contravene [D.07-01-039’s] stated intention, and harm SCE and its ratepayers.”  (Petition, p. 2.)  Consequently, it requested that -- to deal with generating units owned jointly with third parties  --the Decision be modified to exclude from the “Covered Procurements” subject to the EPS “financial contributions required by existing contractual agreements ([i.e., those] effective prior to January 29, 2007)”.  (Petition, pp. 8-9.)
On September 2, 2008, the Assigned Commissioner issued a proposed decision (PD).  The PD would deny SCE’s Petition, but find that the definition of “new ownership investments” in D.07-01-039 was not intended to apply to the capital expenditures requested by SCE in A.07-11-011.  Based on this determination, the PD would have allowed SCE to recover these expenditures in rates.

Discussion

SCE’s arguments to adopt the proposed modification assert that the requested capital expenditures are “required financial investments” and that its “financial obligation with regard to Four Corners is not one over which it has much discretion or choice.”  (Petition, p. 8.)  In support of these arguments, SCE included testimony from A.07-11-011 concerning the capital expenditures at Four Corners (GRC Testimony), as well as small portions of the Co-Tenancy Agreement and Operating Agreement between SCE and the other co-owners in its Petition. 

After the PD mailed, Energy Division staff requested and received full copies of the Co-Tenancy Agreement and the Operating Agreement between SCE and its co-owners, a copy of the “Four Corners Units 4 & 5 Capital Improvements Design and Construction Agreement” (Capital Improvements Agreement), as well as additional information on the capital expenditures listed in A.07-11-011.  Upon review of this additional information, we have discovered several discrepancies that cause us to question whether the Petition should have been more comprehensive in its explanation of SCE’s rights and obligations under its Agreements and whether this additional information would have led us to reach a different outcome than recommended in the PD.  Among other things, we find the following information troubling:

1.
We are unsure why SCE states that its “financial obligation with regard to Four Corners is not one over which it has much discretion or choice” when there are provisions for unanimous consent for approval of capital expenditures as follows:

a.
Pursuant to portions of the Operating Agreement not originally provided:  (i) The Engineering and Operating (E&O Committee), which consists of one representative from each Participant (i.e., co-owner), is responsible for reviewing and approving the annual capital expenditures budget.  (Operating Agreement, ¶ 8.2.1.1.)  (ii) Approval by the E&O Committee requires “an affirmative vote of all Participants.”  (Operating Agreement, ¶ 8.1.) 

b.
Pursuant to portions of the Agreements not originally provided:  (i) Capital Addition, Capital Betterment and Capital Replacement projects over $5 million require approval of the Coordination Committee.  (Operating Agreement, ¶ 7.2; Capital Improvements Agreement, ¶ 12.1.)  (ii) Similar to the E&O Committee, the Coordination Committee consists of one representative from each Participant and any action or determination of this committee requires the affirmative vote of all Participants.  (Co-Tenancy Agreement, ¶ 9.5; Operating Agreement, ¶ 7.3).

2.
Under the Operating Agreement, the E&O Committee may only approve Capital Addition, Capital Betterment and Capital Replacement projects of $5 million or less.  (Operating Agreement, ¶¶ 5.12, 5.13 & 5.14.)  All Capital Addition, Capital Betterment or Capital Replacement projects that are over $5 million come under the Capital Improvements Agreement. (Operating Agreement, ¶ 7.2.4.)  Although there are a number of individual expenditures of more than $5 million, there is no reference to the Capital Improvements Agreement in the Petition or the GRC Testimony (Exh. C).

3.
 Despite the requirement that the Coordination Committee approve capital projects over $5 million, there is no discussion of the Coordination Committee and its function in the Petition or the GRC Testimony (Exh. C).  This is particularly troubling since SCE’s subsequent emails to Energy Division staff show that the Coordination Committee has approved a large number of the capital expenditure projects.

4.
In its response to questions asked by Energy Division staff, SCE provided a list of Four Corners Co-Owner approved projects through October 10, 2008.  The email and list of approved projects show that the E&O Committee or the Coordination Committee has not yet approved all of the requested capital expenditures.  As of the date the Petition to Modify was filed, approximately $84.2 million of the requested expenditures had not yet been approved by these Committees and approximately $56.7 million in expenditures remained unapproved, as of October 10, 2008.  We do not understand why SCE believed it was contractually obligated for the entire $178.6 million in capital expenditures when only approximately $94.4 million had been approved by these Committees when it filed its Petition. 

5.
In its comments to the proposed decision that was ultimately voted out as D.07-01-039, SCE had argued that the definition of “covered procurements” might result in impairing its contract with its co-tenants concerning maintenance of Four Corners and proposed that the EPS not apply to “financial contributions required by contracts with third party co-owners.”  (SCE Comments to Proposed Decision of President Peevey and ALJ Gottstein, January 2, 2007, p. 13.)  The Decision rejected SCE’s proposal and stated: “If SCE anticipates that the EPS will prevent it from complying with its contractual obligations at Four Corners, it should file an application or petition for modification, together with adequate supporting information, documentation, and analysis, and request appropriate relief.”  (D.07-01-039, at p. 46.)  Thereafter, SCE filed this Petition to modify D.07-01-039.  However, Edison’s e-mail and the list of approved projects show that SCE, through its participation in the E&O Committee and the Coordination Committee, has continued to approve capital expenditures at Four Corners after D.07-01-039 was issued and even after it filed its Petition.  Until a determination has been made concerning the Petition, SCE must comply with the requirements of D.07-01-039, including the requirement to obtain pre-approval of all procurements subject to the EPS.  (D.07‑01‑039, at p. 278, OP 3.(b).)  We are unaware of any filings by SCE for Commission approval to authorize capital expenditures at Four Corners after January 25, 2007.  Furthermore, SCE has stated: “without modification of the EPS Decision or a reliability or ‘extraordinary circumstances’ exception, SCE cannot make future investment in Four Corners.”  (Petition p. 6.)  Accordingly, we are unsure under what authority SCE believes it could authorize these expenditures without first obtaining approval from the Commission if these expenditures are considered covered procurements.

In order to fully understand this new information and its impact on SCE’s Petition, we will withdraw the PD and shall enter into the record the following documents:

1. 
Four Corners Project Co-Tenancy Agreement, Including Amendment No. 6, Between Arizona Public Service Company, El Paso Electric Company, Public Service Company of New Mexico, Salt River Project Agricultural Improvement and Power District, Southern California Edison Company, and Tuscon Gas & Electric Company.  (Attachment A.)

2.
Four Corners Project Operating Agreement, Including Amendment No. 12 and Letter Agreement Dated December 29, 1969, Between Arizona Public Service Company, El Paso Electric Company, Public Service Company of New Mexico, Salt River Project Agricultural Improvement and Power District, Southern California Edison Company and Tuscon Gas & Electric Company.  (Attachment B.)

3.
Four Corners Units 4 & 5 Capital Improvements, Design and Construction Agreement Among Arizona Public Service Company, El Paso Electric Company, Public Service Company of New Mexico, Salt River Project Agricultural Improvement and Power District, Southern California Edison Company and Tuscon Electric Power Company.  (Attachment C.)

4.
Email correspondence between Scott Murtishaw, CPUC Energy Division Staff, and Nancy Chung Allred, SCE Attorney, concerning follow-up questions on the capital expenditures and the Agreements.  (Attachment D.)

5.
Four Corners Co-Owner-Approved Projects to Date – October 10, 2008.  (Attachment E.)

In order to develop a full record, we seek comments from parties on these documents and their relevance to resolving the Petition.  In particular, parties are asked to comment on the following:

1.
How, if at all, should the PD’s original conclusion that the capital expenditures at Four Corners do not fall under the definition of “new ownership investment” change as a result of this new information?  Why or why not?

2.
Should SCE be allowed to recover any of the requested capital expenditures for Four Corners?  Which expenses and why?

3.
Are evidentiary hearings necessary and what issues need to be addressed through hearings?

Comments shall be filed by November 24, 2008 and reply comments shall be filed by December 15, 2008.

Finally, we are concerned that by failing to include the full Agreements and the history of project approvals in its initial Petition, SCE sought to mislead the assigned ALJ and this Commission in direct contravention of the Commission’s Rules of Practice and Procedure.  Therefore, SCE is directed to explain the discrepancies noted above, including why in light of the additional information entered into the record by this Ruling, its statements in the Petition should not be considered misleading.  Further, SCE shall explain why it believed the additional information was not relevant or necessary for the Commission to address the Petition.  Finally, SCE shall explain why the Commission should not initiate an investigation into whether it violated Rule 1 of the Commission’s Rules of Practice and Procedure.  SCE shall submit this filing by 
November 6, 2008.

IT IS RULED that:

1. The following information is entered into the record:

a. 
Four Corners Project Co-Tenancy Agreement, Including Amendment No. 6, Between Arizona Public Service Company, El Paso Electric Company, Public Service Company of New Mexico, Salt River Project Agricultural Improvement and Power District, Southern California Edison Company, and Tuscon Gas & Electric Company.  (Attachment A.)

b.
Four Corners Project Operating Agreement, Including Amendment No. 12 and Letter Agreement Dated December 29, 1969, Between Arizona Public Service Company, El Paso Electric Company, Public Service Company of New Mexico, Salt River Project Agricultural Improvement and Power District, Southern California Edison Company and Tuscon Gas & Electric Company.  (Attachment B.)

c.
Four Corners Units 4 & 5 Capital Improvements, Design and Construction Agreement Among Arizona Public Service Company, El Paso Electric Company, Public Service Company of New Mexico, Salt River Project Agricultural Improvement and Power District, Southern California Edison Company and Tuscon Electric Power Company.  (Attachment C.)

d.
Email correspondence between Scott Murtishaw, CPUC Energy Division Staff, and Nancy Chung Allred, SCE Attorney, concerning follow-up questions on the capital expenditures and the Agreements.  (Attachment D.)

e.
Four Corners Co-Owner-Approved Projects to Date – October 10, 2008.  (Attachment E.)

2. Parties may file comments on this additional information, consistent with this ruling, by November 24, 2008.  Reply comments shall be filed by December 15, 2008.

3. Southern California Edison (SCE) shall submit a filing by 
November 6, 2008 explaining why it did not include this additional information in its Petition and why failure to include the information should not be considered misleading and grounds for the Commission to initiate an investigation into whether SCE violated Rule 1 of the Commission’s Rules of Practice and Procedure.

Dated October 23, 2008 at San Francisco, California.

	/s/  MICHAEL R. PEEVEY
	
	/s/  AMY YIP-KIKUGAWA

	Michael R. Peevey

Assigned Commissioner
	
	Amy Yip-Kikugawa

Administrative Law Judge
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Dated October 23, 2008, at San Francisco, California.

	/s/  MICHAEL J. OLIVEROS

	Michael J. Oliveros
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 Commissioner Peevey and ALJ Yip-Kikugawa Ruling Attachment A-E
�  D.07-01-039 at p. 49 (slip op.).


�  SCE owns a 48% co-tenancy interest in Units 4 and 5 of Four Corners.  SCE’s rights and obligations with respect to Four Corners are stated in various agreements (Agreements).  





357667
- 1 -
- 9 -

