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SUMMARY OF RECOMMENDATIONS 

 
Consensus Proposed Rules 

 
Consensus Rule App A  

Reference
Description of Proposed Change PG&E’s 

Comments
GO 95, Rule 18A 
Reporting of Safety Hazards 

II.A, page 
A-2 

The term “violation” is replaced with 
“nonconformance”. 

Adopt  
 

GO 95, Rule 18B 
Notification of Safety Hazards 

II.B, page 
A-10 

The rule (adopted in Phase 1 of the 
proceedings) is streamlined and 
clarified. 

Adopt  

GO 95, Rule 23.0 
Definitions: Reconstruction 

V, page 
A-27 

 “Reconstruction” includes a “change in 
grade of construction or class of 
circuit”.   

Adopt 

GO Rule 35, Paragraphs 1-3 
Vegetation Management 

III, page 
A-15 

Rule applies to all lands, healthy trees or 
limbs that overhang lines need not be 
removed, and “strain” on a conductor is 
clarified. 

Adopt  

GO 95, Table 37,  Table 1, Case 14 
and footnotes (fff)-(jjj) 
Clearances in Extreme and Very 
High Fire Threat Zones in 
Southern California 

IV, page 
A-20 

Case 14 and footnotes (fff) - (jjj) no 
longer interim.  Typos corrected. 

 

Adopt 

GO 95, Rules 44.1, 44.2, 44.3 
Safety Factors 

V, page 
A-27 

Pole Loading Rules.  Adopt  

GO 165, Sections I-IV 
Inspection Requirements for 
Electric Distribution and 
Transmission Facilities 

VI, page 
A-34 

The GO is streamlined and clarified. 
  

Adopt 

 
Multiple Alternative Proposals 

 
Map # App B 

Reference 
Proponent Description of Proposed 

Change 
PG&E’s 
Comments  

MAP No. 1  GO 95, Rule 11   
Purpose of Rules 

II.A., page B-
4 

CPSD Terms added and “electrical” 
deleted. 

Adopt. 

MAP No. 1  GO 95, Rule 11   
Purpose of Rules 

II.B, page B-
10 

CIP 
Coalition 

Does not delete “electrical”. Do not adopt. 

AP No. 2  GO 95, Rule 12 
Applicability of Rules 

III.A, page B-
16 

CPSD Apply to publicly-owned 
utility electric facilities. 

Adopt. 

MAP No. 3  GO 95, Rule 18A 
Reporting and Resolution of 
Safety Hazards 

IV.A., page B-
23 

CIP 
Coalition 

Cleans up rule; keeps 
auditable maintenance 
programs and corrective 
actions. 

Adopt. 
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Map # App B 
Reference 

Proponent Description of Proposed 
Change 

PG&E’s 
Comments  

MAP No. 3 GO 95, Rule 18A 
Reporting and Resolution of 
Safety Hazards 

IV.B, page B-
35 

SDG&E Same as CPSD, but correct 
within 12 months  

Do not adopt. 

MAP No. 4  GO 95, Rule 18c 
Contingency Planning 

V, A, page B-
49 

Mussey 
Grade  

Contingency plans for high 
winds in high fire areas. 

Do not adopt. 

MAP No. 5  GO 95, Rule 31.1 
Design, Construction and 
Maintenance 

VI.A, page B-
58 

Joint 
Electric 
Utilities 

Utilities must comply with 
specific rules or “accepted 
good practice.”   

Adopt. 

MAP No. 6  GO 95, Rule 31.2 
Inspection of Lines 

VII.A, page 
B-67 

CIP 1  CIP patrol/inspections in high 
fire areas.    

Adopt, as 
80.1  

MAP No. 6  GO 95, Rule 31.2 
Inspection of Lines 

VII.B.,  page 
B-76 

CIP  2  CIP patrols (only) in high fire 
areas.  

Do not adopt. 
 

MAP No. 6 GO 95, rules 31.2 
and 80.1A 
Inspection of Lines; Inspection 
Requirements for 
Communications Lines 

VII.C., page 
B-83 

CPSD All CIP lines patrolled and 
inspected  

Neutral.  
Limit to 
Southern 
California 
and adopt as 
80.1   

MAP No. 6  GO 95, rules 31.2 
and 80.1 
Inspection of Lines; Inspection 
Requirements for 
Communications Lines 

VII.D, page 
B-94 

SDG&E Same as CPSD’s proposal 
except CIP poles within three 
spans of electric poles and 5 
years intervals in high fire 
areas in So California.  

Neutral.  
Limit to 
Southern 
California 
and adopt as 
80.1   

MAP No. 6  GO 95, Rule 80.1B 
Inspection Requirements for 
Communications Lines: 
Intrusive Inspections 

VII.E, page B-
103 

CPSD Intrusive inspections for CIP 
only poles close to electric 
power poles. 

Adopt. 

MAP No. 7  GO 95, Rule 35 
(paragraph 4) 
Vegetation Management 

VII.A, page 
B-112 

Joint 
Electric 
Utilities 

OK to discontinue electric 
service for VM refusal. 

Adopt. 

MAP No. 7  GO 95, Rule 35  
(3rd exception) 
Vegetation Management 

VIII.B, page 
B-121 

Joint 
Electric 
Utilities 

Utility not responsible for 
consequences where VM  
refusal.  

Adopt.  

MAP No. 8  GO 95, Rule 35, 
Appendix E (Table 1) 
Guidelines to Rule 35: Table: 
Voltage of Lines 

IX.A, page B-
132 

Joint 
Electric 
Utilities 

Increases clearance guidelines 
for high fire areas in So 
California. 

Adopt. 

MAP No. 8  GO 95, Rule 35, 
Appendix E (Guidelines only) 
Guidelines to Rule 35 

IX.B, page B-
138 

Joint 
Electric 
Utilities 

Provides factors to be 
considered at time of VM 
trim. 

Adopt. 
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Map # App B 
Reference 

Proponent Description of Proposed 
Change 

PG&E’s 
Comments  

MAP No. 8  GO 95, Rule 35, 
Appendix E (Guidelines only) 
Guidelines to Rule 35 

IX.B, page B-
144 

Mussey 
Grade and 
Farm 
Bureau 

Same except inappropriately 
adds “purposes” for 
guidelines and “tree crop 
production manuals” as a 
factor.  

Do not adopt. 

MAP No. 9 GO 95, Rule 38 
Footnote (aaa)  
Vertical Separation… 

X.A., page B-
151 

Joint 
Electric 
Utilities 

Footnote re vertical 
separation requirements.  

Adopt. 

MAP No. 10 GO 95, Rule 44.4  
Cooperation 

XI.A., page B-
158 

CIP 
Coalition 

Adds “cooperation” as rule.  Do not adopt. 

MAP No. 10 GO 95, Rule 44.4 
and Appendix I 
Cooperation; Guidelines to 
Rule 44.4 

XI.B, 
B-166 

Joint 
Electric 
Utilities 

Adds “cooperation” as 
guideline.  

Adopt. 
 
 

MAP No. 11 GO 95, Rule 48 
Ultimate Strength of Materials 

XII.A., page 
B-175 

Joint 
Electric 
Utilities 

Removes “will not fail”.  Adopt. 

MAP No. 11 GO 95, Section IV 
Ordering Paragraph 
Strength Requirements for All 
Classes of Lines 

XII.B., page 
B-181  

CPSD Technical review of GO 95, 
Section IV.  

Adopt. 

MAP No. 12 GO 95, Rule 91.5 
Marking 

XIII.A, page 
B-187 

SDG&E Mark CIP facilities. Do not adopt. 

MAP No. 13 GO 165, Section V 
Fire Incident Reporting and 
Data Collection Requirements 

XIV.B, page 
B-194 

Mussey 
Grade and 
CPSD 

IOU collect fire incident data Do not adopt. 

MAP No. 13 Ordering 
Paragraph 
Usefulness of Collection and 
Utilization of Fire-Related 
Data 

XIV.A, page 
B-204 

PG&E Explore need for and 
usefulness of fire incident 
data collection.  

Adopt. 
 
 

MAP No. 14 Ordering 
Paragraph 
Fire Maps 

XV.A., page 
B-211 

Mussey 
Grade and 
CPSD 

Develop and review a 
statewide, utility-specific fire 
threat map. 

Do not adopt. 

MAP No. 14 GO 95, Rule 31.2 
Inspection of Lines: Fire Maps  
(CIP 1) 

XV.B, page 
B-224 

CIP 
Coalition 1 

Use FRAP maps for So 
California and REAX maps 
for Central and Northern 
California  

None.   
 
 

MAP No. 14 GO 95, Rule 31.2 
Inspection of Lines: Fire Maps  
(CIP 2) 

XV.C, page 
B-237 

CIP 
Coalition 2 

Use FRAP maps for Southern 
California and REAX maps 
for central and Northern 
California.  

None.   
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Map # App B 
Reference 

Proponent Description of Proposed 
Change 

PG&E’s 
Comments  

MAP No. 15 Ordering 
Paragraph 
Cost Recovery  

XVI.A, page 
B-246 

TURN and 
DRA 

Cost recovery in GRC.   Do not adopt. 
 

MAP No. 15 Ordering 
Paragraph 
Cost Recovery 

XVI.B, page 
B-253 

Joint 
Electric 
Utilities, 
PacifiCorp.,
Sierra 
Pacific and 
Small LECs 

Costs recovery annually 
(Advice Letter or other 
process)   

Adopt. 
 
 

 
 



 

 - 1 -  

BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF CALIFORNIA 

Order Instituting Rulemaking to Revise and 
Clarify Commission Regulations Relating to 
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R.08-11-005 

(Filed November 6, 2008) 

REPLY BRIEF OF PACIFIC GAS AND ELECTRIC 
COMPANY (U39E) RE PHASE 2 JOINT PARTIES’ 
WORKSHOP REPORT FOR WORKSHOPS HELD 

JANUARY – JUNE 2010 
 
 
I. INTRODUCTION 

Pacific Gas and Electric Company (PG&E) files this Reply Brief to issues raised in 

various parties’ Opening Briefs re the Phase 2 Joint Parties Workshop Report for Workshops 

Held January-June 2010 (Workshop Report) pursuant to Assigned Commissioner Timothy 

Simon’s November 5, 2009 Scoping Memo for Phase 2 of this Proceeding (Scoping Memo) and 

Administrative Law Judge Kenney’s May 7, 2010 Ruling Granting Motion to Extend the 

Schedule for Phase 2.   

II. OVERARCHING PRINCIPLES AND ISSUES 

A. The Standard for Adoption of a PRC is Whether the Justifications for the 
PRC Are Adequate, Not Whether There is “Record Evidence” to Support the 
PRC, as the CIPs Repeatedly Suggest 

This is a quasi-legislative proceeding, not an adjudicative proceeding.  The 

Communication Infrastructure Providers (CIPs) continue to focus on “record evidence” in the 

CIP Coalition Opening Brief, particularly in connection with the Exponent Report1/ and their oft-

                                                 
1/ Larry W. Anderson, et al., Study to Assess Fire Risk Associated with Collocated Communications 

Equipment (Wired Telephone Lines and Wireless Equipment) with Utility Power Lines on Poles, Exponent 
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repeated point that there is no evidence “in the record” that establishes that CIP facilities pose a 

risk of fire.2/  

PG&E pointed out in its Opening Brief that the standard for adoption of a PRC is whether 

the justifications for the PRC were adequate, not whether there is “record evidence”.3/ This point 

is buttressed by ALJ Kenney’s September 1, 2010 e-mail ruling recognizing the existence and 

the contents of portions of the 2009 Victorian Bushfires Royal Commission Final Report offered 

by Mussey Grade Road Alliance (Mussey Grade) (but not the truth of all recitals therein).  It is 

clear from that ruling that the Commission may and is inclined to consider anything that might 

inform the discussion and the proceeding. 

The CIP Coalition’s position that “record evidence” is required is also inconsistent with 

the process used in the workshops for Phase 2 of this proceeding.  No party requested an 

evidentiary hearing; rather, information was shared in the workshops in a spirit of cooperation 

and collaboration.  The participants recognized that it was valuable to provide context for 

positions taken and to share information that might educate the participants and hopefully move 

them to a different perspective.  The workshop participants informally agreed that there must be 

unanimous consent from the participants before any party could present information at the 

workshops.  Invariably, there was no objection to a proposal to share information and a wide  

                                                                                                                                                             
Failure Analysis Associates, March 27, 2009 (Exponent Report), Attachment A to March 27, 2009 Opening 
Comments of AT&T California and New Cingular Wireless PCS, LLC [on CPSD’s Propose Rules].  Like 
other information that has been presented in workshops or as attachments to briefs, the Exponent Report 
was never the subject of an evidentiary hearing and was never tested through cross examination or other 
evidentiary rigor.  Its information may be interesting and may inform in some ways the discussion, but it is 
not “evidence”. 

2/ CIP Coalition Opening Brief, at pp. 17-19. 

3/ PG&E Opening Brief, at p. 4-5.  
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variety of information was presented -- whether in the form of PowerPoint presentations, oral or 

written reports, photographs or simply discussions of procedures and practices.     

There was one exception to that open, receptive and collaborative atmosphere at the 

workshops. Attempts by electric utilities to provide examples of problems with communications 

facilities (e.g., safety hazards caused by climbing space violations or vegetation straining the 

communications lines) were met with hostility from the CIPs.  For example, on March 11, 2010, 

PG&E wanted to share a five-page PowerPoint presentation entitled, "Why Should CIPs Be 

Concerned about Trees?”  This presentation provided information about and some photographs 

of vegetation impacting communications facilities, and provided support for the fact that 

vegetation getting into CIP facilities can create a fire risk.  Some CIPs refused to allow the 

presentation at the workshop on the grounds that the presentation was “argumentative” and the 

information could not be cross-examined.   

For the CIP Coalition to continue to argue at this late date that there is no “evidence in 

the record” that CIPs’ facilities pose a fire risk is inconsistent with the fact that CIPs actually 

prevented PG&E from presenting or discussing information on that very subject in the 

workshops.4/     

The Scoping Memo required justifications and rationales for the adoption of PRCs, not 

“record evidence”.  There have been no evidentiary hearings in this proceeding, and there has 

been no “evidence” admitted in this proceeding.  The CIPs insistence on “record evidence” 

should be disregarded. 

 

                                                 
4/ PG&E can provide a copy of the “Why Should CIPs Be Concerned about Trees?” presentation, if 

requested.    
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B. CPSD Should Not Get Automatic Approval of Its PRCs And Should Not 
Have A Veto Over Other Parties’ Opinions or PRCs  

The Commission’s Consumer Protection and Safety Division (CPSD) made the argument 

that its PRCs and positions must be given “priority consideration”.  It has urged adoption of all 

of the proposals it sponsored or co-sponsored and the rejection of other PRCs as “detrimental to 

safety” and “merely designed to reduce the legal liability of the electric utilities and CIPs”.5/   

“Priority consideration” should not mean that there is a blanket approval of CPSD’s 

PRCs or that CPSD has a veto over the PRCs advanced by others.  As to being given priority for 

its PRCs in the workshop discussions, that would have happened if priority was needed.  The 

workshop participants and facilitators worked hard to ensure that all the PRCs were considered 

and voted on – whether rules proposed by CPSD or others.  Had there been a situation where 

some PRCs could not be considered in the workshops, then certainly the CPSD proposals would 

have been given priority and would have been considered ahead of other proposals.  That was 

not the case in these workshops; the participants managed to discuss and consider each and every 

proposal before them.   

CPSD also makes the point that the adoption of any PRCs should not be based on 

“majority rules” voting by the workshop participants.6/  No party understood that the voting at 

the workshops (whether by majority rule or not) would determine the final outcome for the 

PRCs.  In fact, the facilitators reminded the participants more than one time that it was the 

Commission who had the final say on the PRCs.  However, the voting record is important and 

helpful in several ways.  Most importantly, the voting determined whether there was consensus 

on a PRC.  The fact that no party opposed a particular PRC should carry much weight and 

                                                 
5/ CPSD Opening Brief, at pp. 2-3. 

6/ CPSD Opening Brief, at p. 5. 
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potentially even be determinative as to its ultimate public benefit and efficacy as a General Order 

or rule.  

In addition, for PRCs where no consensus was achieved and which went to the Multiple 

Alternatives Process (MAP), the voting is useful for a number of reasons.  It identifies:  1) the 

interests that were affected by the PRC (electrics, CIPs, municipalities, etc.);  2) how strongly 

certain participants feel about a PRC; 3) how many participants agreed with or opposed a PRC; 

and 4) in some cases, whether a participant or two were the only ones to support or oppose the 

PRC.   The goal here should be to adopt workable and effective safety rules that can be 

efficiently implemented.  While CPSD brings its public safety perspective to the table, and The 

Utility Reform Network (TURN) and Division of Ratepayer Advocates (DRA) bring their 

consumer and ratepayer advocacy to the table, the utilities bring their practical experience with 

implementing and operationalizing safety rules and procedures to the table – which is also very 

important.  

All parties’ perspectives are critical to adopting rules that achieve their goals and that can 

be successfully implemented.  These perspectives should be considered.      

III. THE CONSENSUS PRCS SHOULD BE ADOPTED TO IMPROVE FIRE 
SAFETY AND MITIGATE THE RISK OF CATASTROPHIC FIRES IN 
CALIFORNIA 

PG&E endorses all of the consensus PRCs, and fervently hopes that they will be adopted.  

The parties worked hard to achieve consensus on these rules – rules they believe are fair, clear, 

implementable and, therefore, in the public interest.  The consensus rules should be adopted. 
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IV. THE MAP PRCS SHOULD BE CAREFULLY SCRUTINIZED TO ENSURE 
THEY ARE HELPFUL, REALISTIC AND TAILORED TO ACHIEVE THE 
GOALS OF THIS FIRE SAFETY PROCEEDING 

A. MAP NO. 5, GO 95, RULE 31.1 (DESIGN, CONSTRUCTION AND 
MAINTENANCE): The Proposed Changes Are Intended to Clarify the 
Commission’s Expectations of Utilities and Entities Subject To Its 
Jurisdiction, Not Diminish Its Regulatory Authority   

No party but CPSD opposes this PRC, which was proposed to address a problem being 

experienced by all the various regulated utilities (whether electric or CIP):  the use by CPSD of 

the general safety mandates of GO 95, Rule 31.1 to find “violations”.  CPSD as much as admits 

that its use of the rule is arbitrary when it states:  “Rule 31.1 is used by the Commission’s 

enforcement staff to cite utilities for unsafe conditions not covered by the rules” (emphasis 

added).7/  CPSD’s arguments against this PRC are not persuasive and should be given no weight.  

First, the fact that CPSD also uses other general rules in the same way to support 

arbitrary and capricious enforcement does not recommend the practice; rather, the Commission 

should use this opportunity to make it clear that it is most helpful if findings of “violations” are 

more specific and clear in all cases.  Between the various General Orders and industry practices, 

there is sufficient authority to find a violation --- should the problem be significant.8/  

Second, CPSD is incorrect when it argues that this PRC falls outside the scope of this 

proceeding (fire safety mitigation).  CPSD cited violations of Rule 31.1 in its investigations of 

the San Diego and Malibu fires; Rule 31.1 was clearly considered relevant to fire safety.    

                                                 
7/ CPSD Opening Brief, at p. 13. 

8/ Often in audits, the CPSD will discuss a “concern” (which is not listed or viewed as a “violation”).  PG&E 
suggests that this is the more appropriate way to bring a perceived but non-specific problem to the attention 
of a utility.  
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Third, this PRC has little to do with civil legal liability.9/  As noted above and in the 

rationale for this PRC in the Workshop Report, CPSD has cited violations of Rule 31.1 in audits 

as well as in incident investigations.10/  The PRC is addressing a regulatory problem, not one of 

civil liability.   

Finally, adding some rigor to CPSD’s enforcement activity indeed does have to do with 

improving safety.   When it is not clear what standards utilities are being held to, it interferes 

with the effective allocation of resources to address the really significant problems.  A utility 

may possibly unnecessarily “gold plate” a particular part of a system or add costly procedures 

trying to anticipate and avoid a condition that the CPSD may view as a violation of the general 

“make it safe” requirement of Rule 31.1.  This means that such resources are being pulled away 

from perhaps more necessary and productive efforts that may have a much more positive effect 

on safety, such as additional maintenance of the system or improvement/replacement of existing 

infrastructure. 

As discussed above, the Commission should carefully consider any rule that many parties 

endorse and no party (save one) opposes, before it refuses to adopt it.    

B. MAP NO. 6, GO 95, RULE 31.2 (CIP INSPECTIONS): Inspections of CIP 
Facilities Are Necessary Because Those Facilities Can Pose a Risk of Fire  

The CIP Coalition has repeatedly stated in their papers and at the workshops that 

communications facilities pose negligible fire risks.  They argued against the need for any 

formalized inspection program in Phase 1, and now argue against the need for inspections 

outside of high fire hazard areas in this Phase.  PG&E believes that communications facilities do 

                                                 
9/ PG&E understands the exclusion listed in the Scoping Memo of any PRC focused on reducing utilities 

legal liability to mean civil legal liability, not regulatory exposure (Scoping Memo, at p. 8.) 

10/ Workshop Report, at p. B-6. 
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pose a risk of fire, and should be inspected.  This proposition has support in at least a couple of 

ways.  

First, CPSD has listed at least three ways in which communications facilities could pose a 

risk of fire when they share poles with electric power lines:  1) overloaded poles failing and 

bringing down electric lines; 2) sagging or low telecommunication conductors being snagged or 

hit and pulling on power lines or breaking electric power poles; and 3) pole top antennas falling 

into electric facilities.11/   All these scenarios could initiate an outage12/ or cause the electric lines 

to spark a fire.  

Second, the CIPs’ Exponent Report itself identified eight hazard scenarios involving 

collocated wired telephone lines that were ranked as high or moderate fire risks, and three hazard 

scenarios involving collocated wireless facilities that were ranked as moderate fire risks.13/  This 

information is consistent with the experience of electric utilities, which have seen outages and 

fire incidents associated with communications facilities.14/    

PG&E agrees with CPSD that CIP facilities should be regularly and thoroughly inspected 

using an auditable program involving both routine patrols and detailed inspections.  PG&E has 

seen sufficient problems on those facilities to believe that such an inspection program is 

warranted.  On the other hand, PG&E does not dispute that CIP facilities collocated with electric 

facilities (while posing a risk of fire) pose relatively less risk of fire than electric facilities, and 

                                                 
11/ CPSD Opening Brief, at p. 17. 

12/ Outages are essentially “near misses” to a fire incident.  PG&E attaches as Exhibit A a presentation that 
PG&E made to the OIR Workshop on March 10, 2010 entitled, “Outage Reduction = Fire Reduction”.     

13/ Exponent Report, at p. 30. 

14/ As an example and focusing just on vegetation issues, PG&E has identified over 50 incidents just in the last 
3 years where vegetation tangled with communications facilities (only).  This contact with communications 
facilities then affected the adjacent electric power lines and caused both outages (which always have the 
potential for a fire) and three actual fires.   PG&E can provide this information, if requested.   
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agrees with the CIP Coalition that the intervals for a CIP inspection program may not need to 

match exactly the inspection intervals used for electric facilities.15/    

What is important is to avoid as much as possible through an appropriate CIP facility 

inspection program the potential of a fire associated with problems with aerial communications 

facilities sharing space with electric power lines – problems that both electric power utilities and 

CIPs know can and do exist.  

C. MAP NO. 7A, GO 95, RULE 35 PARAGRAPH 4 (VEGETATION 
MANAGMENT):  PRC Re Discontinuance of Power to Enforce Regulatory 
Vegetation Management Clearances Should Be Adopted. 

1. The Commission is the Appropriate Body to Determine The 
Reasonableness Of Vegetation Management Programs In California  

In opposing the Joint Electric Utilities’ Rule 35, Paragraph 4 PRC, the California Farm 

Bureau Federation (CFBF) makes an eloquent argument that the Commission would exceed its 

jurisdiction if this PRC were adopted.   CFBF states that “the Commission has acknowledged it 

does not have jurisdiction to enforce rights conveyed by deeds to real property and must defer to 

the courts.”16/   However, CFBF is not raising a property rights issue in its opposition -- CFBF 

actually acknowledges that landowners are subject to recorded easements for the power lines.17/   

                                                 
15/ PG&E also notes the excellent point made by Los Angeles County (LA County) in support of intrusive 

testing of CIP poles about the safety aspects of poles that fail in high winds.  LA County states:  “Poles that 
fail during wind events can not only ignite fires, they can block egress and ingress of both evacuees and 
first responders, quickly turning a hazardous condition into a life threatening one.”  LA County Revised 
Opening Brief, at p. 6.     

16/ CFBF Opening Brief, at pp.4-7. 

17/ CFBF Opening Brief, at p.5.  In power line easements, a utility’s vegetation management rights are usually 
clearly spelled.  A typical easement might grant PG&E: “…The full right and liberty of using such right of 
way for all purposes connected with the construction, maintenance and use of said lines of poles, or towers 
and wires, and shall also have full right and liberty of cutting and clearing away all trees and brush on 
either side of said center line whenever necessary or proper for the convenient use and enjoyment of the 
said line of towers and wires and right of way; provided, however, that all trees which [PG&E] is hereby 
authorized to cut and remove shall, if valuable for either timber or wood, continue to be the property of the 
first…(emphasis added).   
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Although the CFBF attempts to frame its opposition to the PRCs offered by the Joint 

Electric Utilities as a property rights dispute, its issue really has to do with the reasonableness of 

the vegetation management program that is being applied to the farm or orchard property 

pursuant to the utilities’ documented land rights.  The reasonableness of a vegetation 

management program is a matter over which the Commission has exclusive jurisdiction.  As the 

Commission recently stated in an Amicus Brief  to the Third Appellate District18/, the 

Commission “has exclusive jurisdiction over public utilities, …has established an identifiable 

broad and continuing supervisory and regulatory program to oversee utility vegetation 

management, [including] rules governing utility tree trimming practices”19/, and “only the 

Commission can determine whether the trimming in question was reasonable within the spirit 

and intent of its own rules”20/.  In its Amicus Brief, the Commission also states:  “While the 

Commission does not attempt to resolve property right disputes, the Commission will review 

easements as necessary to address issues within the Commission’s jurisdiction.”21/  

The CFBF is incorrect when it challenges the Commission’s jurisdiction to adopt the 

proposed changes to Rule 35.22/  

                                                 
18/ Amicus Curiae Brief of the Public Utilities Commission of the State of California Upon Request of the 

Court of Appeal, submitted May 17, 2010 in Sarale v. PG&E and Wilbur v. PG&E (Case No. C059873 
consolidated with Case No. C060515) (Amicus Brief), attached to this Reply Brief as Exhibit B. 

19/ Amicus Brief, at p. 4. 

20/ Amicus Brief, at p. 18. 

21/ Amicus Brief, footnote 4 at p. 4. 

22/ Note that CPSD agrees that vegetation management decisions require a policy determination from the 
Commission.  “Giving utilities the flexibility to obtain greater clearances than those listed in the table is a 
complicated, multifaceted issue which raises ratepayer, landowner, environmental, and global warming 
concerns, to name a few.  This dispute between the utilities and property owners as to how much a utility 
may trim beyond the minimum clearances requires a policy determination from the Commission…”, 
referring to MAP No. 8, GO 95, Rule 35 Appendix E proposed language changes.   (CPSD Opening Brief, 
at p. 28.)   
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2. Some Parties Have Made Some Thoughtful Suggestions That PG&E 
is Willing  To Consider Concerning Rule 35, Paragraph 4  

While the CFBF was incorrect in its position challenging the Commission’s jurisdiction 

over vegetation management programs, it did suggest a concept with which PG&E agrees.  The 

CFBF supports a “speedy alternative to courts for resolution of disputes that arise between 

landowners and utilities over access to facilities for vegetation management”.23/   The new 

vegetation management PRCs were advanced by the Joint Electric Utilities to address problems 

posed by the refusal customer.   When a customer refuses appropriate vegetation management 

work, he/she puts the community at risk of outages, potential fires or even physical injury and 

exposes the utility to potential violations of the clearance requirements of the General Orders.  

The utilities need additional tools and support from the Commission to get this mandated work 

done and done responsibly.24/  It might be helpful to have some form of expedited process at the 

Commission for having those disputes heard and addressed quickly, perhaps via review by the 

CPSD staff.   

In addition, TURN supported the adoption of Paragraph 4 “because it feels that 

vegetation management is important for the reduction of fire risk and that the actions of one 

customer may endanger the lives and property of their neighbors if they consistently prevent the 

electric utilities from performing their required vegetation management”.25/   TURN then 

suggested that, if the Commission should adopt the PRC that allows utilities to discontinue 

power to a refusal customer, there should also be some additional changes made to electric tariff 

                                                 
23/ CFBF Opening Brief, at p. 9.  

24/ Although sometimes local law enforcement or fire authorities will support the utilities in their vegetation 
management efforts with a refusal customer, there are instances when they are reluctant to do so without 
some written directive from a jurisdictional authority. 

25/ TURN Opening Brief, at p. 3. 
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language to provide additional process that addresses notice, master meters and 

sensitive/vulnerable customers    

PG&E believes that adding Paragraph 4 to Rule 35 should be sufficient.  PG&E further 

thinks that the additional changes proposed by TURN as to notice, etc. are well-intentioned, but 

too prescriptive.  However, PG&E has no problem with adding the specific Paragraph 4 language 

(that a utility can discontinue electric service at any location if it cannot inspect its facilities or 

there is an imminent threat of violation of required regulatory or statutory clearances) to its 

tariffs to ensure prompt and timely vegetation management at the refusal location.   

D. MAP NO. 8, GO 95, RULE 35, APPENDIX E (Guidelines):  A Listing of 
Factors That are Considered When Determining Appropriate Clearances At 
Time of Trim Will Be Helpful to Utilities 

There are two PRCs that propose to supplement the Rule 35, Appendix E Guidelines with 

additional language that explains the factors that are considered when determining how much 

clearance to take at time of trim.26/  One PRC is proposed by Mussey Grade and CFBF27/, and 

one PRC is proposed by the Joint Utilities28/.   PG&E has already listed the reasons why it 

opposes the Mussey Grade/CFBF PRC.29/  That PRC suggests additional phrases that create 

more problems than they solve. 

When considering these two PRCs, there is one important point to remember.  While 

there is disagreement between the two PRCs on the extent of the needed changes, both PRCs 
                                                 
26/ “Each utility may determine and apply additional appropriate clearances beyond clearances listed below, 

which take into consideration various factors, including:  line operating voltage, length of span, line sag, 
planned maintenance cycles, location of vegetation within the span, species type, experience with particular 
species, vegetation growth rate and characteristics, vegetation management standards and best practices, 
local climate, elevation and fire risk.”  Proposed new language for Rule 35, Appendix E by Joint Electric 
Utilities (Workshop Report, at p. B-18). 

27/ Workshop Report, at pp. B-138-143. 

28/ Workshop Report, at pp. B-144-149. 

29/ Workshop Report, at p. 148 and PG&E Opening Brief, at pp. 12-14.  
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recognize the need to provide more information to explain the vegetation management practices 

of the utility.  Further, both received either a neutral or “yes” from CPSD, DRA and TURN.30/   

Although the two PRCs are not that far apart, the Joint Electric Utilities’ version is 

preferable and should be adopted.31/  

E. MAP NO. 13, GENERAL ORDER 165, SECTION V (DATA 
COLLECTION):  Mussey Grade/CPSD’s Data Collection Proposal Should 
Not be Adopted or, in the Alternative, CPSD Should be Ordered to Confer 
with the IOUs About the Usefulness of Such Data 

PG&E has thoroughly addressed this PRC in the Workshop Report.32/  It would like to 

follow up on a point made by TURN about this request.   TURN states that it “understands the 

value of having data for analytical and preventative purposes.  At the same time, however, 

TURN shares the concerns voiced by opponents of this rule…about the cost to ratepayers, both 

due to data collection costs a well as litigation costs.”33/   

The simple point to be made is that it costs money to respond to requests from the 

Commission for information or data.  It costs the Commission money – because it then has to do 

something with the information or data.  It costs the utilities money because the utility must 

expend time and resources to provide the data and respond to questions about the data.  PG&E 

recognizes and agrees that much of the information or data requested by the Commission is 

                                                 
30/ For additional information on the various factors considered when determining appropriate clearances, 

PG&E attaches as Exhibit C a presentation that PG&E made in Phase 1, entitled, “Required Minimum 
Clearances:  Only a Starting Point for a Responsible and Reasonable VM Program”. 

31/ At least three parties (CPSD, LA County and Mussey Grade) have mentioned “aesthetics” as a concern 
related to the amount of clearances obtained by utilities when doing vegetation management.   Although 
PG&E arborists and foresters are extremely knowledgeable about trees and require that work be performed 
carefully on the vegetation near power lines, utility tree trimming is not about aesthetics.  It is about 
keeping the trees and other vegetation away from power lines to prevent outages, fires and protect public 
and worker safety.   

32/ Workshop Report, at pp. B-199-201.  

33/ TURN Opening Brief, at p. 10. 
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important and required for the Commission to fulfill its responsibility as a regulator.  However, it 

is in everyone’s interest to make sure that this process of providing and using information is as 

efficient and productive as possible.  PG&E believes TURN’s concerns about costs are entirely 

justified.  

CPSD has noted that it recently obtained funding to create and manage a database to help 

track safety audits and other safety-related incidents.34/   PG&E suggests that it might make good 

sense to get the database up and running for its original purposes (handling safety audits and 

incident data) and fully developing that data before expanding into additional data collection or 

uses.  

As previously noted in its Workshop Report remarks35/ and in its Opening Brief36/, PG&E 

used to report vegetation-related fire incidents to the Commission.37/  However, after a number of 

years of reporting this information, the Commission agreed with PG&E that those reports should 

be discontinued because no use was being made of the information being provided.  The amount 

of data that CPSD now wants collected includes not only vegetation-related fires but also 

equipment-related fires (big or small), an amount of data that is admittedly at least twice the 

amount of data that was reported in the past for vegetation-related fires.38/     

Further, PG&E has just learned that Cal Fire is planning to improve its power line fire 

incident/information by developing a database that will identify root/contributory causes and 

                                                 
34/ CPSD Opening Brief, at p.32. 

35/ Workshop Report, at p. B-200. 

36/ PG&E Opening Brief, at p.16. 

37/ PG&E reported an average of 75 vegetation-related fire incidents each year, big or small.   

38/ CPSD Opening Brief, at p. 32. 
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record much more detail for all fires.39/  (This information is currently captured in Cal Fire 

investigations and reports but has not in the past been recorded in a database.)  The detail to be 

captured would include the specific instrumentality of the fire, such as specific type of 

equipment involved, among other details.  This database would cover all fires, not just power 

line fires, which will provide important context to such data.40/   If Cal Fire is working on a new 

database to add to its already significant fire data capability, it makes even less sense for the 

CPSD to start one from scratch.    

Given the facts that:  1) the CPSD is just getting started on its new database; 2) it will 

take time to populate CPSD’s new database with audits and incident report information; 3) there 

is a recent history of a unproductive similar data collection effort; and 4) Cal Fire seems to be 

poised to improve its fire data capability with a database very similar to what is being proposed 

in this PRC, PG&E is understandably opposed to expending anyone’s resources on the work that 

this PRC would require at this time.   

However, as an alternative to the Mussey Grade/CPSD MAP PRC, PG&E in its own 

MAP PRC as proposed an Ordering Paragraph that would continue this discussion about the 

collection of fire incident data.41/  If, down the road, it is determined that Cal Fire’s new database 

will not be helpful and, alternatively, fire incident data collection by the CPSD will help improve 

                                                 
39/ Attached as Exhibit D to this Reply Brief are excerpted pages from a presentation given by Cal Fire on 

September 16, 2010 which mention this new database.   

40/ The Exponent Report notes that fire caused by “power lines” are a small fraction (2%) of wildland fires in 
California, and that the number of power line wildland fires is trending down, having decreased from a 6% 
share in 1998.  (Exponent Report, at p. 22.) 

41/ Workshop Report, at p. B-204. 
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the public safety associated with fire incidents, then that is the time to request an Order – which 

request can be made through the Resolution process as was done with incident reporting.42/    

PG&E strongly opposes the adoption of the CPSD and Mussey Grade PRC on data 

collection.   

F. MAP NO. 15, ORDERING PARAGRAPH (COST RECOVERY):  The 
Commission Should Provide That Costs Associated With Any Changes In 
The Rules Be Recovered Through More Frequent Mechanisms Than 
General Rate Cases 

1. Contrary to TURN and DRA’s Assertions, D.09-08-029 Does NOT 
Suggest or Require Costs to be Recovered in the General Rate Case. 

Both DRA and TURN cite D.09-08-029 for the proposition that costs associated with 

implementing rules adopted in this proceeding should be recovered in the utilities’ GRC.43/ DRA 

goes even further to state that D.09-08-029 requires the GRC to be the forum for cost 

recovery.44/ However, nowhere in D.09-08-029 does the Commission refer to the GRC as the 

appropriate forum for recovering implementation costs.  It specifically leaves open the question 

of where costs should be recovered for Phase 2.  “We will decide the appropriate forum for 

seeking recovery of these costs in phase 2.”45/  It is difficult to understand how DRA determined 

from this language that D.09-08-029 contained a “requirement” that the GRC be the forum for 

recovery.46/ 

                                                 
42/ Further, it is inappropriate to order such data collection in the General Orders in general, and GO 165 in 

particular.   GO 165 is entirely the wrong place to put such a rule -- since it covers electric maintenance 
patrols and inspections and the correction of non-conforming conditions.  It has nothing whatsoever to do 
with the reporting of fire incidents.  The correct model may be the use of a Resolution as was done for the 
incident reporting process, currently required by Resolution E-4184. 

43/ TURN, Opening Brief, pp 12-13; DRA, Opening Brief, pp. 5-6. 

44/ DRA, Opening Brief, p. 6. 

45/ D.09-08-020, at, p. 43. 

46/ DRA, Opening Brief, p. 6. 
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2. The GRC is The Least Appropriate Mechanism To Review The 
Reasonableness Of Costs Already Incurred 

The general rate case is a large, complex proceeding that is focused on forecasting 

activities and costs that the utility expects to incur at least two years out into the future.  To add a 

reasonableness review to this forward-looking case would only add to its complexity.  More 

importantly, the GRC, which is only held every three or more years, is a long process that would 

substantially delay cost recovery.  Considering the three year lag between the recorded base year 

and the forecast test year in GRCs, for PG&E fire hazard prevention costs incurred in 2010 and 

2011 would not be recovered until 2014, costs incurred in 2012, 2013 and 2014 would not be 

recovered until 2017.  Although DRA and TURN propose that cost recovery should take place in 

a GRC,47/ there are no operating and maintenance costs recovered in a GRC on a recorded basis, 

and no balancing accounts are reviewed as part of a GRC.  As such, the GRC is not the most 

appropriate mechanism to review the reasonableness of costs.  Indeed, it is probably the least 

appropriate given its scope and infrequency.  PG&E urges the Commission to adopt a cost 

recovery mechanism that will timely return funds reasonably expended to implement the Phase 1 

and 2 rule changes in this proceeding in an appropriate annual cost recovery vehicle as requested 

by the Joint Electric Utilities and the Small LECs. 

3. The Commission Should Adopt an Annual Advice Letter Cost 
Recovery Mechanism for Costs under $5 Million; For Costs Over $5 
Million, PG&E Will Seek Recovery Through an Application Process.  

TURN’s and DRA’s primary objection to the Joint Electric Utilities’ proposal is the use 

of an advice letter process to seek recovery of costs, rather than an application, claiming that an 

advice letter process does not allow adequate review of a utility’s showing.  While PG&E 

maintains that Tier 3 Advice Letters provide parties with ample opportunity to challenge the cost 

                                                 
47/ DRA, Opening Brief, at p. 3 and TURN, Opening Brief, p. 12. 
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recovery showing,48/ PG&E proposes a tiered approach to cost recovery that would address 

TURN and DRA’s concerns for adequate review, and address the utilities’ concern for timely 

resolution of cost recovery requests.49/  

PG&E recommends a recovery mechanism that is loosely modeled after the process 

adopted for the Commission’s Public Utilities Code Section 851 Pilot Program.50/  Pursuant to 

that program, transactions valued at $5 million or less may use an advice letter process for 

approval, while transactions valued at more than $5 million must file a complete application for 

Commission approval of the transaction.51/    

The Commission should adopt a similar approach here for the electric utilities.  

Specifically, the annual advice letter process proposed by the regulated utilities would be used 

where the balance in the Fire Hazard Prevention Memorandum Account (FHPMA) is $5 million 

or less; and where the utility seeks to recover a balance greater than $5 million, it would do so 

through the Commission’s formal application process.  From a resource perspective, it makes 

sense to expend more resources evaluating recovery of larger costs than smaller costs.  This 

reasoning underlies the Commission’s 851 Pilot Program, and makes sense to apply here. 

 

                                                 
48/ Tier 3 Advice Letter filings provide for audit review by the Industry Division of the Commission, as well as 

protest opportunities by all parties.  See General Order 96-B for a full description of the review process. 

49/ PG&E believes that SCE will make a similar suggestion in its Reply Brief. 

50/ This pilot program was adopted August 30, 2005 and has been working smoothly ever since to make CPUC 
actions on Section 851 filings more efficient and timely.  See Resolution ALJ-186, renewed and superseded 
on August 23, 2007 by Resolution ALJ-202, and then on March 2, 2010 by Resolution ALJ-244.  The 
CPUC is now considering making this successful pilot program permanent.  See also PU Code § 851, 
which requires public utilities to obtain prior authorization from the Commission before selling, leasing, 
assigning or otherwise disposing of or encumbering utility property.   

51/ An application is also required in the rare instance in which the transaction requires CPUC environmental 
review as a lead agency under the California Environmental Quality Act (CEQA).  See Resolution ALJ-244 
and P.U. Code Section 853(d)..   



 

- 19 - 

Thus, PG&E requests approval of the following process:   

Provide PG&E with the opportunity to recover the reasonable costs prudently incurred in 

R.08-11-005 and tracked within PG&E’s FHPMA. 

If the FHPMA balance is less than $5 million, allow PG&E to file a Tier 3 Advice Letter 

seeking recovery of the costs.  Once approved, allow PG&E to recover these costs through 

PG&E’s annual revenue requirement and rate consolidation process (i.e. Annual Electric True-

Up filing). 

If the FHPMA balance is greater than $5 million, PG&E will seek recovery of the costs 

recorded in the FHPMA through an application. 

The Commission’s decision in this Rulemaking should also allow each of the other IOUs 

a similar recovery mechanism.   

V. CONCLUSION 

PG&E urges the Commission to adopt all the consensus rules listed in Appendix A to the 

Workshop Report.  As to the MAP PRCs, PG&E urges the Commission to keep its attention 

focused on those rules that can make a substantial difference in mitigating the risk of 

catastrophic fires in California.   

Finally, the Commission has acknowledged that there should be an appropriate and fair 

cost recovery mechanism adopted for any additional requirements imposed by new rules or rules 

changes.  PG&E hopes that the Commission agrees that a GRC is NOT the appropriate 

mechanism for the recovery of costs associated with the implementation of the new or revised  
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rules associated with this proceeding, and urges the Commission to approve the Joint Electric 

Utilities PRC that provides for timely and reasonable cost recovery as discussed above. 

Dated: September 17, 2010 
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