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In accordance with Article 12 of the California Public Utilities Commission’s
(“Commission”) Rules of Practice and Procedure (“Rules”), Southern California Edison
Company (“SCE”), San Diego Gas & Electric Company (“SDG&E”), the Office of Ratepayer
Advocates (“ORA”),1 The Utility Reform Network (“TURN”), Friends of the Earth (“FOE”),
and the Coalition of California Utility Employees (“CUE”) (collectively, the “Settling Parties”)
hereby move the Commission to adopt the Settlement Agreement (“Agreement”), which is
appended to this Joint Motion as Attachment 1.
The Agreement, if approved by the Commission, would resolve all issues in Investigation
(“I.”) 12-10-013, the Order Instituting Investigation (“OII”), and all proceedings that have been
consolidated therewith (including Application (“A.”) 13-01-016, A.13-03-005, A.13-03-013, and
A.13-03-014). In broad terms, the Agreement:2
x

disallows rate recovery of the cost of the Steam Generator Replacement Project

(“SGRP”) as of February 1, 2012, the day after the Unit 3 steam generator tube leak;
x

requires SCE and SDG&E (collectively, “the Utilities”) to remove all remaining

San Onofre Nuclear Generating Station (“SONGS”) investments from rate base as of
February 1, 2012, and permits recovery of those investments, as well as materials and
supplies, nuclear fuel, and construction work in progress, generally over ten years at a
reduced rate of return;
x

authorizes the Utilities to recover all SONGS-related replacement power costs;

1

Although ORA was known as the Division of Ratepayer Advocates (“DRA”) for most of this
proceeding, this motion refers to it as “ORA” throughout.

2

In the event that there are any perceived inconsistencies between this Joint Motion and the Agreement,
the terms and conditions set forth in the Agreement are to prevail.

1

x

authorizes the Utilities to recover their provisionally authorized SONGS-related

operations and maintenance (“O&M”) expenses for 2012 and their recorded O&M in
2013, which results in a disallowance of approximately $99 million in 2012
incremental costs attributable to SGRP inspection and repair efforts; and
x

establishes a sharing formula for the division of potential litigation proceeds from

Nuclear Electric Insurance Limited (“NEIL”) and Mitsubishi Heavy Industries, Inc.,
and related entities (“Mitsubishi”), between the Utilities and ratepayers.
Within 30 days of a Commission decision approving the Agreement, the Utilities will submit
revised tariff sheets and Tier 2 Advice Letters to implement rate changes pursuant to the terms of
the Agreement.
The Agreement was reached after extensive proceedings in this OII, including evidentiary
hearings in Phases 1, 1A, and 2. The Agreement will bring closure to these issues, as well as
those that would be heavily litigated in Phase 3, in a way that is reasonable in light of the entire
record and consistent with the law and public interest. The Agreement represents a fair
compromise of the contested issues, and the Settling Parties urge the Commission to adopt it in
full.
This Joint Motion is organized in six parts. Section I provides background related to this
proceeding. Section II describes in general the positions advocated by parties in the OII, as well
as the terms of the Agreement. Section III demonstrates that the Agreement is reasonable in
light of the whole record, consistent with law, and in the public interest, and thus, should be
adopted without modification. Section IV notes the Settling Parties’ compliance with Rule 12.
Section V proposes a process for consideration of the Agreement. Finally, Section VI requests

2

that the Commission expedite its consideration of this Joint Motion, stay the OII and all related
proceedings in the meantime, and make specific findings with respect to the Agreement.
I.

BACKGROUND
SCE replaced the steam generators in SONGS Units 2 and 3 in January 2010 and January

2011, respectively. The replacement steam generators were designed and manufactured by
Mitsubishi. The steam generators were replaced pursuant to the Commission’s findings, in
Decision (“D.”) 05-12-040 and D.06-11-026, that the SGRP was reasonable.3 On January 10,
2012, SONGS Unit 2 was removed from service for a scheduled refueling and maintenance
outage (“RFO”) that was expected to end on March 5, 2012. On January 31, 2012, SONGS Unit
3 was safely taken offline after station operators at SONGS detected a leak in a steam generator
tube. In the following months, inspections of the replacement steam generators in Units 2 and 3
revealed extensive and excessive tube wear, including wear caused by steam generator tubes
rubbing against each other (“tube-to-tube wear”) and against support structures. Given the health
and safety implications of the damage found, SCE made a commitment to the Nuclear
Regulatory Commission (“NRC”) that it would not restart Unit 2 or 3 until the source of the tube
wear was understood and SCE had confidence that the unit could be safely restarted. The NRC
confirmed SCE’s commitment in a Confirmatory Action Letter dated March 27, 2012. Although
SCE worked toward restarting and/or repairing Units 2 and 3 in the following months, SCE
ultimately decided to retire both units and thereby lost all power generation from the plant.

3

The Commission’s decisions in D.05-12-040 and D.06-11-026 directed the Utilities to file applications
for the inclusion of SGRP costs permanently in rates upon completion of the project. Accordingly, SCE
filed A.13-03-005 on March 15, 2013, seeking Commission approval to include the recorded capital costs
of the SGRP permanently in rates. Likewise, on March 18, 2013, SDG&E filed A.13-03-014, seeking
Commission approval to include SDG&E’s share of recorded capital costs of the SGRP permanently in
rates. Both applications have been consolidated with this OII.

3

On November 1, 2012, the Commission opened the OII to examine “the causes of the
outages, the utilities’ responses, the future of the SONGS units, and the resulting effects on the
provision of safe and reliable electric service at just and reasonable rates.”4 The Order also set
SONGS-related rates subject to refund as of January 1, 2012, and directed the Utilities to
establish an outage memorandum account (the “SONGSOMA”) for the purpose of tracking those
costs.5
On December 10, 2012, the Commission issued D.12-11-051, which resolved SCE’s Test
Year 2012 General Rate Case (“GRC”). D.12-11-051 directed SCE to establish a memorandum
account (the “SONGSMA”), effective January 1, 2012, to track post-2011 SONGS-related O&M
costs, cost savings from scheduled personnel reductions, maintenance and refueling outage
expenses, and capital expenditures.6 The Commission further ordered SCE to file a
reasonableness review application for post-2011 expenses recorded in the SONGSMA.7 In
accordance with this directive, SCE filed A.13-01-016 on January 31, 2013, which was
consolidated with this OII.
In D.12-11-051, the Commission also set SDG&E’s SONGS-related O&M and capital
costs subject to refund.8 On March 19, 2013, SDG&E filed A.13-03-014, requesting a
reasonableness determination of SDG&E’s internal SONGS costs incurred during 2012 and
capital expenses (excluding the SGRP) that were invoiced by SCE to SDG&E, including SCE’s

4

I.12-10-013, p. 2, Nov. 1, 2012.

5

Id. p. 10.

6

D.12-11-051, 2012 WL 6641483, at *15 (Nov. 29, 2012).

7

Id.

8

Id. at *331, Finding of Fact 36.
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overheads, and tracked in SDG&E’s SONGSOMA. A.13-03-014 has been consolidated with
this OII.
On January 28, 2013, the Assigned Commissioner and Administrative Law Judge
(“ALJ”) issued a Scoping Memo and Ruling for Phase 1 of the OII (“Phase 1 Scoping Memo”).
The Phase 1 Scoping Memo divided the OII into four phases and identified the issues to be
considered in each phase, determined the category of the proceeding as ratesetting, and
determined that hearings were necessary under Rule 7.3.9 On April 19, 2013, ALJs Darling and
Dudney issued a Ruling clarifying that the topics identified in the Phase 1 Scoping Memo
applied equally to SCE and SDG&E.
In the fourteen months since the Phase 1 Scoping Memo was issued, the ALJs held three
separate evidentiary hearings. For each of these hearings, the Settling Parties and many other
parties to the OII propounded and answered data requests; exchanged written testimony; and
filed post-hearing Opening and Reply Briefs addressing the issues raised at each hearing. This
process began with the exchange of testimony on Phase 1 issues, including whether the Utilities’
2012 SONGS-related expenses were reasonable and necessary and whether SCE’s community
outreach and emergency preparedness actions and expenditures were reasonable. This testimony
was exchanged between December 2012 and April 2013. ALJ Darling held a week-long
evidentiary hearing on Phase 1 issues from May 13 to May 17, 2013. The Utilities, TURN, and
ORA each submitted Opening and Reply Briefs on Phase 1 issues in the following months.
On April 2, 2013, SCE served testimony addressing the energy-market-related impact of
the SONGS outages in its Energy Resource Recovery Account (“ERRA”) compliance review
proceeding (A.13-04-001). On May 1, 2013, SDG&E served testimony addressing the energy-

9

Phase 1 Scoping Memo, pp. 3-4 & 10, Jan. 28, 2013.
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market-related impact of the SONGS outages in I.12-10-013. On May 6, 2013, by e-mail ruling,
ALJ Dudney ruled that the OII would consider the issue of identifying what replacement power
the Utilities purchased in 2012 as a result of the SONGS outages. Because the Utilities’
testimony regarding the energy-market-related impact of the outages had been served too late for
consideration at the Phase 1 hearings in May, ALJ Dudney scheduled separate evidentiary
hearings to address this “replacement power” issue. The phase of the OII addressing this issue
came to be known as Phase 1A. The Utilities, TURN, ORA, and other parties to the OII
exchanged testimony on Phase 1A issues in July 2013. On July 22, 2013, ALJs Darling and
Dudney further clarified that Phase 1A would address “the method for calculating the cost of
replacement power during 2012 due to the SONGS outage.”10 ALJ Dudney held an evidentiary
hearing on Phase 1A issues from August 5, 2013, until August 6, 2013. The Utilities, TURN,
and ORA each filed Opening and Reply Briefs on Phase 1A issues in the following months.
On June 7, 2013, SCE determined that it was no longer prudent to continue to pursue
restart or repair, and permanently retired SONGS Units 2 and 3.
On July 1, 2013, ALJs Darling and Dudney issued a ruling clarifying that the scope of
Phase 2 would encompass “the values of SONGS assets in rate base,” whether and when such
assets should be removed from rate base, and the O&M costs associated with those assets.11
Between July 2013 and September 2013, the Utilities, TURN, ORA, and other parties to the OII
exchanged testimony on Phase 2 issues. ALJs Darling and Dudney held an evidentiary hearing
on Phase 2 issues from October 6 to October 11, 2013. The Utilities, TURN, and ORA each
filed Opening and Reply briefs on Phase 2 issues in the following months.
10

Phase 1A Hearing Room Ground Rules for Evidentiary Hearings, p. 1, July 22, 2013.

11

Ruling on Miscellaneous Scheduling and Procedural Issues and Notice of Phase 2 Prehearing
Conference, p. 2, July 1, 2013.

6

On November 19, 2013, ALJs Darling and Dudney issued a Proposed Decision on Phase
1 and Phase 1A issues. The Utilities, TURN, ORA, and CUE each submitted opening comments
on the Proposed Decision on December 9, 2013, and the Utilities, TURN, and ORA each
submitted reply comments on December 16, 2013. On January 15, 2014, the Commission held
an all-party meeting to discuss the Proposed Decision on Phase 1 and Phase 1A issues. All of
the Settling Parties were present at that meeting.
The Utilities are actively seeking to recover costs associated with the non-operation and
loss of SONGS from Mitsubishi and NEIL. On July 18, 2013, SDG&E filed a complaint in
California Superior Court against Mitsubishi seeking to recover damages SDG&E has incurred
and will incur related to the defects in the steam generators. This action was later removed to
federal district court, and was stayed on March 14, 2014, pending arbitration. On October 16,
2013, SCE (on its own behalf and as the SONGS “Operating Agent”) and Edison Material
Supply LLC (“EMS”) filed a Request for Arbitration against Mitsubishi pursuant to the
arbitration clause in the contract between EMS and Mitsubishi. Through this arbitration, which
remains in its early stages as of the date of this Joint Motion, SCE and EMS are seeking recovery
from Mitsubishi based on the deficiencies in the replacement steam generators supplied by
Mitsubishi and the resulting non-operation of SONGS Units 2 and 3. SCE and SDG&E have
also submitted claims to NEIL based on their assessments that both SONGS units sustained
accidental property damage (and therefore allege they are entitled to recovery of insurance
proceeds for “replacement power” under the Utilities’ NEIL Outage Policy). SCE and SDG&E

7

have submitted proofs of loss to NEIL under the Outage Policy covering SONGS and are
continuing to pursue recovery as of the date of this Joint Motion.12
The Utilities, TURN, and ORA negotiated the terms of a settlement in a hard-fought
process over many months. These parties ultimately were able to resolve their differences
through the Agreement in Attachment 1. Although CUE and FOE did not participate in these
negotiations, CUE and FOE subsequently joined the Agreement based on their determination
that it represents a fair compromise of the disputed issues in this OII.13
II.

SUMMARY OF POSITIONS AND AGREEMENT
A.

Positions Taken By Settling Parties In Testimony And Briefs

A comparison of the positions taken in testimony and briefs to the issues as ultimately
resolved by the Agreement reveals that the Settling Parties each compromised substantially to
reach the Agreement. The key areas of disagreement are discussed below, along with the
Settling Parties’ former positions. When figures are provided in connection with the below
summary of the parties’ litigation positions, the figures are provided subject to ORA’s, TURN’s,
CUE’s, and FOE’s prerogative under Section 6.1 of the Agreement to “review and validate any
amounts used by the Utilities to implement the revenue requirement, accounting procedures, and
charges authorized in [the] Agreement.”
Although FOE did not set forth specific cost-recovery proposals in its briefing to the
Commission as part of this OII, FOE generally argued throughout the proceeding that SCE was

12

The Utilities have also submitted claims under Property and Decontamination policies issued by NEIL,
but have been granted an extension until June 30, 2014, to submit proofs of loss under those policies.

13

See Agreement Adding CUE and FOE to SONGS OII Settlement, appended to this Joint Motion as
Attachment 3.
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likely to be found imprudent and that the Commission should therefore accelerate its
consideration of whether to permanently remove SONGS from customer rates.14
1.

SGRP Net Investment

SCE’s share of the net book value15 of the SGRP was $597 million as of February 1,
2012, including construction work in progress (“CWIP”). SDG&E’s share of the net book value
of the SGRP was $160.4 million as of February 1, 2012, including CWIP.
In Phase 2, TURN argued that recovery of the replacement steam generator costs was
within the scope of Phase 3, but took the position that the replacement steam generators should
be removed from rate base as of January 30, 2012 (the last date, according to TURN, that
SONGS was used and useful).16 Under that approach, all capital-related revenues for the steam
generators collected after that date would be refunded to ratepayers and no additional recovery
permitted.17 Under TURN’s litigation position, the Utilities could retain all SGRP-related costs
collected in rates prior to January 30, 2012.
ORA argued that the net book value of the SGRP should be removed from rate base as of
November 1, 2012, and that all capital-related revenues collected for the steam generators after
that date should be refunded to ratepayers.18 ORA reserved its right to pursue removing the
14

See generally Motion of Friends of the Earth and World Business Academy for Expedited
Consideration of Certain Phase 3 Issues, March 11, 2013.

15

The term “net book value,” as defined in the Agreement and as used in this motion, refers to the sum of
all recorded direct and indirect expenditures associated with a capital investment less the accumulated
amortization and depreciation expenses, if any, associated with an investment.

16

Exhibit TURN-15, p. 2, Ratemaking for Costs of the Out-of-Service San Onofre Nuclear Generating
Station: Phase II, Sept. 10, 2013.

17

Id.

18

Exhibit DRA-3, pp. 1 & 9, Division of Ratepayer Advocates Phase 2 Direct Testimony Ratemaking
Recommendations, Sept. 10, 2013.

9

SGRP from rates effective February 1, 2012.19 ORA further argued that SCE and SDG&E
should seek recovery of this net investment from NEIL and Mitsubishi, rather than ratepayers.20
Although CUE did not set forth a specific proposal with respect to the net book value of
the SGRP, CUE generally argued that the Commission has authority to remove the out-of-service
portion of SONGS from rates as of the date the outages began.21
By contrast, the Utilities argued in Phase 2 that the SGRP should be removed from rate
base as of the date that SONGS was retired—June 1, 2013—and that the Utilities should be
permitted to recover 100% of the net investment in the SGRP as of that date.22 The Utilities
argued that this net investment should be recovered over an accelerated amortization period;
specifically, a five-year amortization period lasting from June 1, 2013, until June 1, 2018.23 The
Utilities further argued that this net investment should earn a reduced rate of return during the
amortization period. For SCE, this reduced return would be equal to the weighted cost of longterm debt and preferred equity, or 5.54%.24 SDG&E argued that its share of the net SGRP
investment should earn a reduced rate of return during the amortization period of 5.07%, which
represents SDG&E’s authorized embedded cost of debt, adjusted for a weighted preferred stock
component.25

19

Id. p. 9 n. 27.

20

Id. pp. 1 & 9.

21

Opening Brief of the Coalition of California Utility Employees Addressing the Legal Issues Related to
the Commission’s Authority to Reduce and Refund Rates, pp. 4 & 6, February 25, 2013.

22

Exhibit SCE-40, pp. 8 & 12, Phase 2 Testimony Providing Ratemaking Proposal, Aug. 14, 2013.

23

Id.

24

Id. p. 15.

25

Exhibit SDGE-18-E, pp. 6-7, Errata to Prepared Direct Testimony of Kenneth Deremer, Aug. 16, 2013.
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2.

Non-SGRP Net Investment (“Base Plant”)

The Agreement refers to the Utilities’ net book value of SONGS-related capital
investments other than the SGRP as “Base Plant.” SCE’s share of Base Plant was $622 million
as of February 1, 2012, excluding CWIP. SDG&E’s share of Base Plant was $165.6 million as
of February 1, 2012, excluding CWIP.
In Phase 2, TURN argued that SCE should be entitled to retain depreciation expenses
collected for Base Plant from November 30, 2012, through the date of a Commission decision in
Phase 3, but should refund all return and associated income taxes from this time period.26 TURN
further advocated that, as of the date of a Commission decision in Phase 2, Base Plant should be
removed from rate base and amortized over its remaining license life (until 2022), during which
time the Utilities would be denied a rate of return.27
ORA argued that the Utilities should remove Base Plant from rate base as of November
1, 2012, and that the Utilities should only recover 75% of its net investment as of that date,
amortized over five years with no return.28 The only investment ORA considered “used and
useful,” dry cask storage, could stay in rate base earning the Utilities’ full authorized rate of
return.29
SCE, for its part, argued that Base Plant should be divided into two categories: 1) assets
that remain “used and useful” at SONGS; and 2) assets that were permanently retired as of June

26

Exhibit TURN-15, p. 3, Ratemaking for Costs of the Out-of-Service San Onofre Nuclear Generating
Station: Phase II, Sept. 10, 2013.

27

Id.

28

Exhibit DRA-3, p. 1, Division of Ratepayer Advocates Phase 2 Direct Testimony Ratemaking
Recommendations, Sept. 10, 2013.

29

Id. p. 8.
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1, 2013. For the retired portion of Base Plant, SCE sought to remove the associated net book
value from rate base as of June 1, 2013, and to recover 100% of this investment over the same
accelerated amortization period, and at the same reduced rate of return, as the SGRP (5-year
amortization at a reduced rate of return of 5.54%).30 SCE argued that the used and useful portion
of Base Plant should remain in rate base, where SCE would recover its net investment over an
amortization period equal to the existing license life (i.e., through 2022) until December 31,
2017.31 At that point, the remaining balance would be amortized over three years, such that the
remaining investment would be recovered by December 31, 2020.32 SCE proposed its full
authorized rate of return (7.9%) through 2017, and then the reduced rate of return (5.54%)
applicable to the retired portion from 2017–2020.33
SDG&E, like SCE, urged the Commission to permit the Utilities to recover reasonably
incurred costs and expenses and a return on their associated invested capital.34 Thus, it echoed
SCE’s proposal as to amortization periods and reduced rates of return, and supported SCE’s
determination of the “retired” versus “used and useful” portions of Base Plant. Its proposal
diverged from SCE’s only with respect to the particular rates of return: its full rate of return is
7.79%,35 and reduced rate of return is 5.07% (based on SDG&E’s current authorized embedded
cost of debt (5.0%) adjusted for the weighed preferred stock component (6.22%)).36
30

Exhibit SCE-40, p. 17, Phase 2 Testimony Providing Ratemaking Proposal, Aug. 14, 2013.

31

Id. p. 18.

32

Id.

33

Id.

34

Exhibit SDGE-18-E, pp. 3-4, Errata to Prepared Direct Testimony of Kenneth Deremer, Aug. 16, 2013.

35

Id. pp. 4-5.

36

Id. p. 7.
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3.

CWIP

The Agreement distinguishes between CWIP associated with projects that have been, or
will be, completed at some point after February 1, 2012 (“Completed CWIP”) and CWIP
associated with projects that will not enter service at any time after February 1, 2012 (“Cancelled
CWIP.”) As of December 31, 2013, SCE’s share of Cancelled CWIP was estimated at $153
million, while its share of Completed CWIP was estimated at $302 million.
In Phase 2, TURN distinguished among CWIP associated with (1) projects needed for
safe operation during shutdown; (2) projects not needed for safe operation and started before the
outages; and (3) projects not needed for safe operation and started after the outages.37 With
respect to the first category of projects, such as storage of existing spent fuel, TURN argued that
the associated CWIP should accrue Allowance for Funds Used During Construction (“AFUDC”)
at the cost of debt. When the project enters service, the CWIP and all associated AFUDC would
be depreciated over the remaining life of the license (i.e., until 2022) at a reduced rate of return
equal to the cost of debt.38 With respect to projects not needed for safe operation and started
before the outage, TURN, citing Federal Energy Regulatory Commission treatment of AFUDC
on abandoned projects, sought to disallow AFUDC, with direct costs amortized over five years
without any return on debt or equity.39 Finally, TURN argued for a rebuttable presumption that
projects started after January 30, 2012, and not required for operation of the plant during

37

Exhibit TURN-15, p. 5, Ratemaking for Costs of the Out-of-Service San Onofre Nuclear Generating
Station: Phase II, Sept. 10, 2013.

38

Id.

39

Id. p. 6.
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shutdown would be disallowed altogether; in a later phase of the OII, SCE could present facts
that specific projects were reasonable to undertake.40
ORA’s Phase 2 proposal would have categorically denied SCE and SDG&E any cost
recovery for CWIP effective November 1, 2012.41
During Phase 2, SCE distinguished between cancelled projects and non-cancelled
projects. For cancelled projects, SCE sought full recovery, amortized over 5 years (beginning
June 1, 2013), at a 5.54% rate of return.42 For projects that were not cancelled (because, SCE
argued, they were necessary to support current operations or would be necessary to support
decommissioning in the future), SCE argued that ratemaking should be unaffected by the
SONGS outages: the capital should remain in CWIP until the project is placed into service, at
which point it would be added to rate base, where it would earn SCE’s full authorized return.43
SDG&E proposed that current CWIP balances be applied or transferred to the “used and
useful” and “retired” portions of Base Plant, depending on whether or not the project had been
cancelled, and amortized according to the applicable cost recovery treatment.44 That is, the
CWIP balance attributable to assets still needed for ongoing operations would be amortized over
the life of the license (starting June 1, 2013), at its full rate of return (7.79%), while the
remaining SONGS CWIP as of January 1, 2018, would be amortized over a shortened three-year

40

Id.

41

Exhibit DRA-3, pp. 2 & 13, Division of Ratepayer Advocates Phase 2 Direct Testimony Ratemaking
Recommendations, Sept. 10, 2013.

42

Exhibit SCE-40, p. 10, Phase 2 Testimony Providing Ratemaking Proposal, Aug. 14, 2013.
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Id. pp. 9-10.
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Exhibit SDGE-18-E, p. 7, Errata to Prepared Direct Testimony of Kenneth Deremer, Aug. 16, 2013.
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period at a reduced rate of return (5.07%).45 For CWIP associated with retired assets, SDG&E
requested that these balances immediately transfer to the retired Base Plant account and be
recovered at that reduced rate of return over five years.46
4.

Materials and Supplies (“M&S”) Inventory

As of December 31, 2013, SCE’s share of the total original cost of SONGS-related M&S
was $99 million, and SDG&E’s share was $10.4 million.
In Phase 2, TURN proposed that M&S used in the operation of SONGS in a discontinued
state be treated like all other capital items: amortized over the remaining life of the license with
no return (or, alternatively, zero return on equity).47 However, to incentivize the sale of
materials of value, TURN suggested, first, expensing any M&S used in the operation of the plant
in a discontinued state (and removing this M&S from the regulatory asset to be amortized); and
second, dividing the gross proceeds of any M&S sold by SCE 95% to ratepayers and 5% to
shareholders. The 95% ratepayer share would then be removed from the regulatory asset to be
amortized.48
ORA recommended that M&S costs be removed from rate base.49 Although it did not
propose an incentive for sales of M&S, it encouraged the Utilities to “aggressively salvage what
they can of M&S.”50
45

Id. pp. 4-5 & 7.

46

Id. pp. 6-7.
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Exhibit TURN-15, p. 7, Ratemaking for Costs of the Out-of-Service San Onofre Nuclear Generating
Station: Phase II, Sept. 10, 2013.
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Exhibit DRA-3, p. 2, Division of Ratepayer Advocates Phase 2 Direct Testimony Ratemaking
Recommendations, Sept. 10, 2013.
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Id. p. 14.
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SCE argued that it should be permitted to recover its investment in the M&S inventory,
which it needed to maintain to provide reliable electrical service. Because, however, certain
operations (e.g., maintaining used fuel cooling) were still ongoing at SONGS, and because
decommissioning activities would begin or were commencing, SCE could not predict what
portion of its SONGS-related M&S inventory would remain necessary for operations and
decommissioning, what portion could be shifted to other SCE operations, and what portion could
be salvaged or sold. Thus, it proposed to leave this investment in rate base until 2015, at which
point it would amortize the investment over the same five-year period as the “used and useful”
portion of Base Plant.51 SCE would receive its full authorized rate of return on M&S until 2015,
and the reduced rate of return thereafter.52 In addition, SCE recognized that its revenue
requirement would be offset by any proceeds from salvage; while it did not initially propose an
explicit sharing mechanism,53 it ultimately concurred with TURN’s proposal.54
SDG&E considered its share of the M&S inventory as part of the “used and useful”
portion of Base Plant, thereby entitling it to be amortized over a similar period as the other used
and useful assets (i.e., over the life of the license, at its full return of 7.79% until January 1, 2018,
at which point its share would be amortized over a shortened three-year period at a reduced rate
of return (5.07%)).55 Like SCE, SDG&E proposed that any salvage proceeds be credited against
its revenue requirement.56
51

Exhibit SCE-40, p. 11, Phase 2 Testimony Providing Ratemaking Proposal, Aug. 14, 2013.
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SCE Phase 2 Reply Brief, p. 24, Dec. 13, 2013.
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SCE Phase 2 Reply Brief, p. 25, Dec. 13, 2013.
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5.

Nuclear Fuel Inventory

SCE’s share of the net book value of nuclear fuel investments was $477 million as of
December 31, 2013. SDG&E’s share was $115.8 million as of December 31, 2013.
In Phase 2, TURN generally proposed that the Utilities’ investment in the nuclear fuel
inventory be recovered over 5 years with no return (or, alternatively, a rate of return equal to the
commercial paper rate allowed for fuel at operating plants).57 However, with respect to the
portion of this investment that was associated with fuel that SCE loaded into the core of Unit 2 in
February, 2012 ($121 million), TURN proposed that the Commission disallow these costs (or
some portion thereof) if the Commission found in Phase 3 that it was imprudent for SCE to load
the fuel into the core.58 Consistent with its M&S proposal, TURN further recommended that
proceeds of the sale of fuel be allocated 95% to ratepayers and 5% to shareholders, with the
ratepayers’ portion of sales removed from the regulatory asset to be amortized.59
Meanwhile, ORA recommended that SCE and SDG&E receive a nuclear fuel carrying
cost rate based on the Utilities’ commercial paper rate, and that cost recovery for unsold nuclear
fuel be considered by the Commission after SCE had completed resale activities.60
In its Phase 2 testimony and briefs, SCE indicated its intent to resell its entire nuclear fuel
inventory (the proceeds from which would be credited against its nuclear fuel balance, thereby
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Id. pp. 8-9.
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Exhibit TURN-15, p. 8, Ratemaking for Costs of the Out-of-Service San Onofre Nuclear Generating
Station: Phase II, Sept. 10, 2013.
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Exhibit DRA-3, pp. 2 & 14-15, Division of Ratepayer Advocates Phase 2 Direct Testimony
Ratemaking Recommendations, Sept. 10, 2013.
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reducing costs to its customers).61 Doing so would significantly reduce future costs with respect
to nuclear fuel storage.62 However, SCE did not know what portion of the fuel could actually be
sold; accordingly, it proposed delaying amortization of the investment associated with the fuel
inventory until the fuel’s ultimate disposition could be known. On an interim basis, SCE sought
to recover its original investment in the fuel inventory through customer rates, at the cost of its
five-year debt beginning on June 1, 2013.63
Finally, SDG&E argued that capital obligations with respect to nuclear fuel inventory
were prudently made before the outages, and therefore it should be allowed to recover the cost
already incurred and any charges resulting from cancelled nuclear contracts.64 Like SCE,
SDG&E suggested deferring recovery of nuclear fuel until SCE could determine what portion of
the fuel could be sold; in the meantime, SDG&E sought to earn a carrying cost equal to the
short-term debt rate (3-month LIBOR plus 15 basis points), with any sale proceeds credited to
the inventory balance.65
6.

Replacement Power

From the start of the outage through June 6, 2013, SCE incurred outage-related market
power costs (including foregone sales, but excluding planned outage periods) of approximately
$615 million.

61

Exhibit SCE-40, p. 12, Phase 2 Testimony Providing Ratemaking Proposal, Aug. 14, 2013.
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Throughout the OII, the Commission made clear that arguments as to who should bear
the costs of replacement power would be decided in Phase 3.66 The purpose of Phase 1A was
solely to “establish[] a method for calculating the costs and replac[ement] power due to the
SONGS outage.”67 However, testimony from Phases 1, 1A, and 2 indicates there was substantial
dispute on both the methodology and ultimate cost responsibility for replacement power. Kevin
Woodruff, a TURN witness in Phase 1A, for example, recommended a disallowance of
replacement power costs at all times when SONGS was offline and included in rate base.68 He
also recommended that the Utilities’ customers not be responsible for the possible failure of the
Utilities’ claims for reimbursement of replacement power costs from NEIL.69 Another TURN
witness, William Marcus, testified that for a given time period, the Commission should disallow
replacement costs or remove base rate costs from rates, but not do both for the same units or
kilowatts, because that would double-count SONGS costs and place the ratepayers in a better
position than if the steam generator problems had never happened.70
ORA suggested that as of June 7, 2013, “replacement power” was not an accurate
description of the market generation SCE and SDG&E were buying.71 Because SONGS Units 2

66

See, e.g., ALJ Dudney, Hearing Transcript (“Tr.”) 1280, lines 17-20.
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Id. Tr. 1280, lines 5-7.
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Exhibit TURN-4, p. 3, Reply Testimony of Kevin Woodruff Addressing Replacement Power Costs
Incurred in 2012 Due to Outages at the San Onofre Nuclear Generating Station, July 10, 2013.
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Exhibit DRA-3, p. 11, Division of Ratepayer Advocates Phase 2 Direct Testimony Ratemaking
Recommendations, Sept. 10, 2013.
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and 3 were permanently shut down on June 7, the Utilities were simply replacing lost generation
from SONGS after that date.72
SCE reserved its right to challenge Woodruff’s recommendation in the absence of a
finding of imprudence.73 SDG&E did not address disallowances for replacement power,74 except
to dispute TURN’s definition of “replacement power costs,” which, SDG&E asserted,
“circumvented” Phase 3 by adding unrelated costs into the calculation of potentially disallowable
replacement power costs.75
7.

Base O&M Expenses

SCE’s share of O&M costs recorded in connection with the RFO that was scheduled for
Unit 2 in 2012 is $41.1 million, which consists of $4.9 million recorded in 2011, $35.3 million
recorded in 2012, and $0.9 million recorded in 2013. SDG&E’s share of O&M costs recorded in
connection with this RFO as calculated by SCE is $9.3 million. D.12-11-051, which resolved
SCE’s Test Year 2012 GRC, provisionally authorized $387.4 million (100% share) in base O&M
costs for the year 2012 and $397.6 million (100% share) in base O&M costs for the year 2013.
In 2012, SDG&E recorded $141.6 million, including overheads paid to SCE, to its balancing
account for O&M. In 2013, SCE’s share of recorded base O&M costs was $241 million. The
same year, SDG&E recorded $105.0 million, including overheads paid to SCE, to its balancing
account for O&M.
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Id.
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SCE Phase 1A Opening Brief, p. 37, Aug. 29, 2013.
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SDG&E Phase 1A Opening Brief, pp. 1–2, Aug. 29, 2013 (referring to scope of Phase 1A).

75

SDG&E Phase 1A Reply Brief, pp. 2–3, Sept. 12, 2013.
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In Phase 1, TURN suggested that the Commission suspend SCE’s authority to collect any
future revenues for seismic studies related to the relicensing of the plant and eliminate any
seismic O&M expenditures already incurred in SCE balancing accounts in current rates.76
Instead, “limited funding” should be permitted to allow existing projects or experiments to be
completed or closed out in an orderly way to preserve data and reduce the need to redo work that
was already done.77 TURN also recommended, subject to adjustment after review of the
SONGSMA, that O&M costs for the last two months of 2012 be reduced by 20% to reflect “the
costs of Unit 3.”78 In Phase 2, TURN recommended SCE be allowed to recover its recorded
O&M expenses (post-November 30, 2012), with the exception of incremental inspection and
repair costs (see section II.A.8, infra) and severance and relocation expenses at SONGS (which
TURN advocated should be recovered over three years, with no return).79
ORA argued in Phase 1 that O&M costs that were not security- and safety-related be
removed from rates—without explicitly adopting SCE’s cost estimates, it estimated a
disallowance of about $192 million ($283 million in 2012 base O&M costs minus $91.5 million
classified as security- and safety-related).80 In Phase 2, ORA recommended that the Utilities
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Exhibit TURN-1, p. 9, Ratemaking for Costs of the Out-of-Service San Onofre Nuclear Generating
Station, Mar. 29, 2013.
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Exhibit TURN-15, pp. 9-10, Ratemaking for Costs of the Out-of-Service San Onofre Nuclear
Generating Station: Phase II, Sept. 10, 2013.
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Exhibit DRA-1, p. 7, Division of Ratepayer Advocates Testimony Regarding SONGS 2 & 3,
SCE/SDG&E December 17, 2012, January 9, 2013 and January 31, 2013 Testimonies, Mar. 29, 2013.
TURN also noted that the $91.5 million in 2012 O&M safety-related expenses identified by SCE should
be given a “high presumption” against refund, absent specific findings of imprudence. Exhibit TURN-1,
p. 7, Ratemaking for Costs of the Out-of-Service San Onofre Nuclear Generating Station, Mar. 29, 2013.
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recover only 75% of recorded O&M costs from June 1, 2013 until December 31, 2014, a “cost
sharing proposal” designed to give the Utilities the incentive to manage their labor and non-labor
costs efficiently.81
SCE countered that it should recover its recorded base O&M costs because they were
reasonable, i.e., necessary to maintain safety; comply with NRC regulations, the SONGS
operating license, and SONGS’s technical specifications; protect Units 2 and 3 from corroding or
degrading as a result of being idle; and maintaining Unit 2 in a ready-to-restart condition.82 SCE
disputed the safety/non-safety dichotomy on the grounds that it could not meaningfully segregate
“safety-related” costs and that “safety” is not the only prudent justification for incurring costs.83
SDG&E sought full recovery of its internal O&M costs, which it contended were
reasonable and “unique,” i.e., would have been incurred regardless of SONGS’ operational
status.84 It also argued it was unaware of any material facts or representations made by SCE
during Phase 1 that contradicted SCE’s written testimony or data responses relating to 2012
O&M and capital related activities and therefore, SDG&E argued that its 20% share of O&M
costs and capital expenses invoiced by SCE were reasonable and necessary for the same reasons
identified by SCE.85
CUE did not set forth an exact amount of base O&M that the Utilities should be
permitted to recover. However, CUE generally argued throughout this proceeding that while
81

Exhibit DRA-3, p. 10, Division of Ratepayer Advocates Phase 2 Direct Testimony Ratemaking
Recommendations, Sept. 10, 2013.
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SCE Phase 1 Opening Brief, pp. 19–20, June 28, 2013.
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Section 455.5 of the Public Utilities Code enables the Commission to disallow “any expenses”
related to out-of-service facilities, the statute does not require that the Commission disallow “all
expenses” related to out-of-service facilities.86 Accordingly, CUE argued that the Commission
should allow the Utilities to continue recovering expenses “required to keep the facilities safe
and ready to come back online if able and needed”87 and to maintain the highly skilled workforce
at SONGS.88
8.

Incremental Steam Generator Inspection and Repair (“SGIR”) Costs

In 2012, SCE recorded $99 million (SCE share) in SGIR costs in excess of the amount of
base O&M provisionally authorized in D.12-11-051. In 2012, SCE estimated that SDG&E paid
$27.0 million in total SGIR Costs, including SCE overheads and portions allocated to base and
incremental O&M. SDG&E’s base O&M provisionally authorized in D.12-11-051 and D.13-05010 was greater than the total amount of recorded costs including overheads, as applicable to
SDG&E. In 2013, SCE’s share of recorded SGIR was $12 million.
In Phase 1, TURN argued that any activities relating to the diagnosis of steam generator
problems, the development of repair options, interactions with vendors like Mitsubishi, or
participation at the NRC on matters relating to the steam generator problems and the proposed
restart plan ought to be deemed “incremental.”89 Such costs, TURN continued, should not be
tracked in the SONGSMA, because there was no presumption that they were reasonable or
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the Commission’s Authority to Reduce and Refund Rates, p. 4, February 25, 2013.
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TURN Phase 1 Opening Brief, p. 6, June 28. 2013.
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recoverable; rather, they were the direct result of imprudence by SCE and/or its vendors in the
procurement and installation of the SONGS steam generators.90 Alternatively, TURN suggested
that all “incremental” costs be moved to Phase 3 and considered as SGRP expenses.91
ORA argued that SCE was responsible for collecting all incremental SGIR costs from
Mitsubishi, but regardless of the ultimate disposition of the issues between SCE and Mitsubishi,
ratepayers should not be responsible for these charges, and thus SCE should bear them alone.92
SCE maintained that its SGIR expenses were reasonable in light of the nature of the
steam generator failures. Absent evidence that they were unreasonable, SCE argued that it could
not be denied costs incurred as a result of its decision to investigate the causes of the outages,
repair damaged tubes in both units, pursue restart of Unit 2, and place Unit 3 in preservation
mode pending analysis of possible restart options.93 Such activities, SCE explained, are normal
expenses under cost-of-service ratemaking, which are non-recoverable only when the utility is
imprudent.94 While SCE disputed that any refund was appropriate until and unless it was held
imprudent, it noted its intent to pursue recovery of its SGIR expenses from Mitsubishi and
through its NEIL property damage policy, and committed to refund any amounts recovered from
Mitsubishi or NEIL relating to SGIR to the extent that the Commission had already allowed rate
recovery of these costs.95
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Likewise, SDG&E argued that the costs incurred by SCE to investigate the causes of the
tube-to-tube wear, plug and stabilize tubes, analyze the safety of restart, and place Unit 3 in
extended preservation mode were reasonable in light of the nature of the steam generator
failures. As such, SDG&E argued that it was entitled to recover its share of SCE’s SGIR
expenses.96
9.

Third-Party Recoveries

Although this issue was outside the scope of Phase 2, TURN suggested that all proceeds
from NEIL or Mitsubishi should be allocated to ratepayers based on the share of overall costs
allocated to ratepayers.97 One of TURN’s witnesses explained TURN’s “90/10” proposal with
respect to NEIL: if TURN’s position were adopted, SCE should bear replacement power costs
for the period from the beginning of the outage through November 1, 2012, so the NEIL
replacement power claim for that time frame should be divided 90% to shareholders and 10% for
ratepayers.98 Similarly, if TURN’s position that ratepayers should bear replacement power costs
after November 1, 2012, were adopted, then the NEIL replacement power claim for that time
frame should be divided 10% to shareholders and 90% to ratepayers.99 Of course, if the
Commission split replacement power costs evenly between ratepayers and the Utilities, then
NEIL proceeds would likewise be split 50-50.100 And if a replacement power claim spanned a
period when the ratepayer and shareholder responsibility differed, it should be prorated by the
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SDG&E Phase 1 Opening Brief, p. 7, June 28, 2013.
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number of months in each time period.101 As for Mitsubishi, TURN suggested that any sharing
of litigation proceeds should follow the allocation of SGRP and Base Plant costs between
ratepayers and shareholders. Thus, if TURN’s position were adopted that no ratepayer funding
should be provided for the SGRP, the Utilities should receive 90% and ratepayers 10% of any
recoveries until the book value of the SGRP as of January 30, 2012 was recovered. Any amount
above and beyond the book value would then be split based on the allocation of remaining plant
costs as determined on a present value basis.102
Neither ORA, CUE, FOE, nor SDG&E addressed litigation proceeds, while SCE
indicated that recoveries would be applied first to make SCE whole for any disallowances in the
OII, with any amounts thereafter flowing back to the ratepayers.103
B.

Summary Of Agreement

A summary of the main issues that were settled after considerable discussion among the
Utilities, TURN, and ORA is as follows.104 The Utilities are seeking reimbursement from
Mitsubishi and NEIL, including (but not limited to) reimbursement for all losses or other
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disallowances to the Utilities pursuant to the Agreement, which represent liability, damages,
losses and/or costs resulting from the damage to and loss of SONGS.
1.

SGRP Net Investment

The Utilities agreed to remove the net investment associated with the SGRP from rate
base as of February 1, 2012,105 which is the first day following the tube leak in Unit 3. This net
investment will not be recovered by the Utilities.106 Furthermore, the Agreement requires the
Utilities to refund to ratepayers any amount of capital-related revenue requirement associated
with the SGRP collected after February 1, 2012.107 The Agreement allows the Utilities to keep
all of the capital-related revenues with respect to the SGRP that the Utilities collected prior to
February 1, 2012.108
2.

Non-SGRP Net Investment

The Agreement refers to the non-SGRP-related net investment in SONGS as “Base
Plant.”109 Base Plant includes the net investment of all SONGS-related capital investments
except the SGRP, nuclear fuel, and the materials and supplies inventory.110 Base Plant also
includes the Utilities’ investments in marine mitigation projects, nuclear design basis
documentation, and deferred debits.111
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The Agreement requires the Utilities to remove Base Plant from rate base as of February
1, 2012.112 This net investment will be recovered by the Utilities at a reduced rate of return and
over an extended amortization period. As with the SGRP investment, the Utilities are entitled to
keep all capital-related revenues collected for Base Plant prior to February 1, 2012.113 With
respect to capital-related revenues that the Utilities have already collected for Base Plant since
February 1, 2012, the Utilities must refund to ratepayers all revenues that exceed the amount of
revenue the Utilities would have collected under the reduced rate of return and extended
amortization period set forth in the Agreement.114
The rate of return for the Base Plant (as well as M&S and CWIP) regulatory assets will
be calculated by adding the weighted cost of debt to one-half of the weighted cost of preferred
stock.115 The weighting of these rates will be performed based on the percentage of debt and
preferred stock in each utility’s capital structure.116 In calculating this rate of return, the
Utilities’ authorized return on common equity shall not be considered.117 The practical result of
this calculation is that the Utilities will recover their full cost of debt and one-half of their cost of
preferred stock, but the Utilities will be prevented from recovering their cost of equity.
The amortization period for Base Plant (as well as M&S and nuclear fuel) will be a tenyear period running from February 1, 2012, until February 1, 2022.118
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3.

CWIP

The Agreement allows the Utilities to collect the full balance of CWIP, except the portion
associated with the replacement steam generators.119 The Utilities are entitled to treat this CWIP
balance as a regulatory asset. However, the Agreement provides a reduced AFUDC rate for the
CWIP balance. Specifically, the Utilities will not be allowed to recover any AFUDC after
February 1, 2012, on those CWIP expenditures that are associated with projects that the Utilities
cancelled after the outages began.120 The AFUDC rate on this CWIP for the period prior to
February 1, 2012, will be the Utilities’ regular authorized AFUDC rate.121 For projects that the
Utilities are not cancelling, the associated CWIP will earn the Utilities’ regular AFUDC rate
until February 1, 2012, and will earn an AFUDC rate equal to the rate of return for Base Plant for
all dates thereafter.122
The rate of return for CWIP is discussed in section II.B.2, supra.
The amortization period for CWIP is the same as the amortization period for Base Plant,
except that the amortization period for CWIP associated with projects that the Utilities have not
cancelled will begin on the day the project enters service or the last day of the month of the
Commission’s approval of the Agreement, whichever is earlier.123
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4.

Materials and Supplies

The Agreement allows the Utilities rate recovery of their entire M&S investment as of the
last day of the month of Commission approval of the Agreement.124 The Utilities are entitled to
treat this investment as a regulatory asset.
The amortization period and rate of return for M&S are discussed in section II.B.2, supra.
The Agreement also acknowledges that the Utilities are attempting to sell their M&S
inventory to the extent possible, and provides an incentive mechanism to encourage the Utilities
to sell this inventory as aggressively as possible. Under this incentive mechanism, the Utilities
are entitled to retain 5% of all sales of the M&S inventory.125 The remaining 95% of the
proceeds of M&S sales will be credited to ratepayers.126
5.

Nuclear Fuel

The Agreement also allows the Utilities rate recovery of their entire net investment in
nuclear fuel as of the last day of the month of Commission approval of the Agreement,127
including those costs that the Utilities have incurred in connection with efforts to cancel their
outstanding obligations (including those disputed) to purchase nuclear fuel.128 The Utilities are
entitled to treat this investment as a regulatory asset.
Nuclear fuel will earn a rate of return equal to the floating rate of commercial paper.129
The amortization period for nuclear fuel is discussed in section II.B.2, supra.
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Because the Utilities are currently engaged in efforts to sell their nuclear fuel investment
and to cancel their outstanding obligations to purchase more fuel, the Agreement provides two
incentive mechanisms to encourage these efforts. The first incentive mechanism provides that
the Utilities will be entitled to share in the proceeds of all nuclear fuel sales (net of costs incurred
to achieve those sales). The Agreement provides that the Utilities may retain 5% of all such sale
proceeds, while the ratepayers will be credited the remaining 95% of the proceeds.130 Likewise,
to incentivize the Utilities to minimize their outstanding obligations to purchase fuel, 5% of the
difference between the outstanding obligations and the costs that the Utilities incur to cancel
these contracts will be added to the regulatory asset for nuclear fuel to be recovered by the
Utilities.131
6.

Replacement Power

The Agreement allows the Utilities to recover all purchased power costs associated with
replacing the output of SONGS from February 1, 2012, until the last day of the month of the
Commission’s decision approving the Agreement.132 The Utilities are permitted to amortize
these costs in rates by December 31, 2015.133 Although the Agreement does not bind the
Commission to ensure that the Utilities will recover the non-SONGS-related portions of the
undercollected balance in their ERRA balancing accounts, the Agreement provides that TURN
and ORA will not contest the Utilities’ ability to amortize these amounts by December 31, 2015,

130

Id. § 4.7(a).

131

Id. § 4.7(c).

132

Id. § 4.10(a).

133

Id. § 4.10(b).
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if the Commission otherwise finds that these non-SONGS-related purchased power costs in
ERRA are eligible for recovery.
7.

Base O&M Expenses and SGIR Costs

For the year 2012, the Utilities will be entitled to retain all revenues collected pursuant to
the revenue requirement for O&M expenses that the Commission provisionally authorized in
SCE’s Test Year 2012 GRC.134 However, the Agreement provides that the Utilities may not
recover the SGIR costs that exceed the provisionally authorized revenue requirement for O&M
in 2012.135 The Agreement treats non-O&M expenses for 2012 in a slightly different manner:
the Utilities will be permitted to retain all revenues collected pursuant to the provisionally
authorized revenue requirement for non-O&M expenses, except that the Utilities shall be
required to refund to ratepayers all revenues that exceed recorded non-O&M expenses by more
than $10 million.136
In 2013, the Utilities will recover their recorded O&M, SONGS-related severance
expenses, incremental steam generator inspection and repair costs, and non-O&M expenses,
provided that those costs do not exceed the revenue requirement provisionally authorized for
O&M and non-O&M expenses in the 2012 GRC.137 Additionally, the Utilities will refund to
ratepayers any amounts collected in rates that exceed these recorded costs.138 O&M and nonO&M expenses for 2014 will be subject to ordinary reasonableness reviews by the Commission
134

Id. § 4.9(a). Subsection (iii) of this section does provide, if applicable, that SDG&E will refund any
amount of provisionally authorized O&M in excess of total recorded O&M costs incurred in 2012
invoiced by SCE.
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Id. § 4.9(a)(ii).

136

Id. § 4.9(b).
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Id. § 4.9(e) & (g).
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Id. § 4.9(f).
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and are not covered by the Agreement,139 except that the Utilities agree to refund to ratepayers
any amounts collected in 2014 pursuant to the revenue requirement for O&M and non-O&M
expenses provisionally authorized in the 2012 GRC which exceed the Utilities’ recorded costs in
2014.140
8.

Refund Mechanism

The Agreement also provides a ratemaking mechanism that the Utilities must follow
when effectuating refunds of revenues previously collected, as set forth elsewhere in the
Agreement.141 Specifically, any refund pursuant to the Agreement shall be effectuated via a
reduction to each utility’s respective under-collected ERRA balance as of the last day of the
month of a Commission decision approving the Agreement.142
9.

Third-Party Recoveries

The Agreement acknowledges that the Utilities are seeking recovery from Mitsubishi and
NEIL in connection with the non-operation of, damage to, and loss of SONGS.143 The
Agreement also provides a sharing formula pursuant to which the Utilities are required to share
recoveries from Mitsubishi and NEIL with ratepayers.144 Pursuant to the Agreement, the
Utilities will retain all recoveries to the extent necessary to compensate the Utilities for the costs
of pursuing recovery from Mitsubishi and NEIL, including litigation costs such as attorneys’

139

Id. § 4.9(h).

140

Id. § 4.9(i).

141

Id. § 4.12.

142

Id.
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Id. §§ 3.31–3.33.

144

Id. § 4.11(c).
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fees.145 If the Utilities achieve recoveries from NEIL in excess of the costs of pursuing the
recovery, the Utilities shall retain 17.5% of these excess recoveries and will distribute the
remaining 82.5% to ratepayers.146 For recoveries from Mitsubishi in excess of the costs of
pursuing recovery, SCE and SDG&E shall each apply different sharing percentages. SCE shall
retain 85% of the first $100 million, 66.67% of the next $800 million, and 25% of any further
recoveries, and shall distribute the remainder to ratepayers.147 SDG&E shall retain 85% of the
first $25 million, 66.67% of the next $200 million, and 25% of any further recoveries, and shall
distribute the remainder to ratepayers.148
In consideration for the sharing of litigation recoveries, the Agreement provides the
Utilities with full discretion to resolve their disputes with Mitsubishi and NEIL in any manner
the Utilities see fit.149 However, the Agreement provides that the Utilities will use their best
efforts to inform the Commission of any agreement or other resolution of these disputes to the
extent this is possible without compromising any aspect of the resolution of the Utilities’
claims.150
10.

Nuclear Decommissioning Trusts

The Agreement requires the Utilities to attempt to recover their costs from the Nuclear
Decommissioning Trusts, rather than ratepayers, whenever possible.151 To the extent that the
145

Id. § 4.11(a) - (b).
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Id. § 4.11(c)(i).

147

Id. § 4.11(c)(ii)(A).
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Id. § 4.11(c)(ii)(B).
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Id. § 4.11(f).
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Id. § 4.11(g).
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See, e.g., id. §§ 4.5(d) & 4.8(b).
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Agreement allows rate recovery of costs that the Utilities may be able to recover from the trusts,
the Agreement also requires that the Utilities refund any rates collected that duplicate recoveries
from the trusts.152
11.

Procedure

The Agreement acknowledges that the terms and conditions cannot become binding and
final until the Commission issues a decision approving the Agreement.153 However, the
Agreement provides that the Settling Parties will use their best efforts to obtain Commission
approval of the Agreement, including jointly filing and defending this Joint Motion and jointly
opposing any modifications to the Agreement.154 The Agreement also sets forth a procedure for
the Settling Parties to resolve any disputes regarding modifications of the Agreement requested
by the Commission, and provides that any Settling Party may terminate the Agreement if the
Settling Parties are unable to achieve resolution of any modifications pursuant to this
procedure.155 If the Commission does not approve the Agreement within six months of the date
of this Joint Motion, any Settling Party will have the right to terminate the Agreement.156 After
the Commission approves the Agreement, the Utilities are required to file revised tariff sheets
and Tier 2 Advice Letters to implement the rate changes provided under the Agreement.157
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See, e.g., id. § 4.9(g) & (i).
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Id. § 5.13.
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Id. § 5.1.
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III.

THE AGREEMENT IS REASONABLE IN LIGHT OF THE WHOLE RECORD,
CONSISTENT WITH LAW, AND IN THE PUBLIC INTEREST
Commission Rule 12.1(d) states that the Commission will not approve a settlement

“unless the settlement is reasonable in light of the whole record, consistent with law, and in the
public interest.”158 Factors that the Commission has considered in reviewing settlements
include: (1) the risk, expense, complexity and likely duration of further litigation; (2) whether the
settlement negotiations were at arms-length; (3) whether major issues were addressed; and (4)
whether the parties were adequately represented.159 As discussed below, the Agreement meets
these criteria. The Utilities, TURN, and ORA—represented by experienced CPUC
practitioners—negotiated in good faith, bargained aggressively, and, ultimately, compromised.
The result was a comprehensive agreement on all major issues—including SGRP and non-SGRP
plant, amortization periods, rates of return, and replacement power costs—that “avoid[s] costly
and protracted litigation” over the many issues that remain undecided in the OII.160 The
Agreement reduces the expense of litigation, conserves scarce Commission resources, and allows
parties to reduce the risk that litigation will produce unacceptable results.161
Critically, the Settling Parties view the Agreement as a cohesive bargain. Accordingly, in
evaluating the Agreement, the Settling Parties all agree that the Commission must consider the
entire Agreement, and not just its individual parts:
In assessing settlements we consider individual settlement provisions but, in light
of strong public policy favoring settlements, we do not base our conclusion on
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See also D.09-10-017, 2009 WL 3374041 (Oct. 15, 2009) (applying Rule 12.1(d) criteria).
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See, e.g., D.91-05-029, 40 CPUC 2d, 301, 326; D.88-12-083, 30 CPUC 2d 189, 221–23.
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D.88-12-083, 30 CPUC 2d 189, 221; see also D.11-05-018, 290 P.U.R.4th 1, 11.
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D.92-12-019, 46 CPUC 2d 538, 551.
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whether any single provision is the optimal result. Rather, we determine whether
the settlement as a whole produces a just and reasonable outcome.162
A.

The Agreement Is Reasonable In Light Of The Record

The Settling Parties’ testimony and briefing, together with the Agreement and this Joint
Motion, contain the information necessary for the Commission to find the Agreement reasonable
in light of the record. The Agreement is a product of substantial negotiation efforts on behalf of
the Utilities, TURN, and ORA, and the success of those efforts is largely attributable to the
magnitude of information and depth of analysis set forth in the record. As the Agreement notes,
SCE alone responded to nearly a thousand data requests during the course of this proceeding, and
SDG&E similarly responded to numerous data requests. In the seventeen months since this OII
was initiated, the Settling Parties have exchanged thousands of pages of prepared testimony on a
wide range of issues encompassed by the Agreement. The ALJs held three separate evidentiary
hearings, which spanned a total of twelve days, and the Utilities, TURN, and ORA submitted
lengthy Opening and Reply briefs following each of these three evidentiary hearings. Likewise,
CUE and FOE each submitted multiple briefs regarding critical legal and procedural issues such
as the Commission’s authority to reduce rates as a result of the non-operation of SONGS and the
timing of the Commission’s consideration of the Utilities’ prudence.
As shown in Part II of this Joint Motion, the negotiated outcomes in the Agreement are
within the range of positions and outcomes proposed by the Settling Parties in their prepared
testimony and briefing on Phases 1, 1A, and 2. The recoveries and disallowances set forth in the
Agreement represent compromises on issues that were thoroughly litigated by the Utilities,
TURN, and ORA in these three Phases. Although the record has not been extensively developed
with respect to Phase 3 issues, no record on these issues is required for the Commission to find
162
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37

that the Agreement is reasonable and adopt the Agreement in its entirety. In fact, a primary
purpose of the Agreement is to avoid the cost, time commitment, and burden that would be
required to develop a complete record on the main subject of Phase 3: the causes of the steam
generator damage and the reasonableness of the Utilities’ costs incurred due to the damage.163
The Agreement is not dependent on a finding on the causes of the extensive and excessive tube
wear in Units 2 and 3, and is likewise silent regarding questions of prudence. To adopt the
Agreement, the Commission therefore does not need a detailed record with respect to the
technical phenomena that caused the tube wear or the reasonableness of the Utilities’ actions
leading up to, and responding to, the leak that eventually resulted from this tube wear.
The Agreement represents a fair resolution of the Settling Parties’ litigation positions
described in Part II of this Joint Motion. The extent of the compromise among the Utilities,
TURN, and ORA, is illustrated in Attachment 2 to this Joint Motion. Attachment 2 is illustrative
of the present value SONGS-related revenue requirement that would have resulted from the
litigation positions of SCE, SDG&E, TURN, and ORA as set forth in the record of prior phases
of this proceeding. Attachment 2 is also illustrative of the present value SONGS-related revenue
requirement that will result if the Commission adopts the Agreement. The present value
SONGS-related revenue requirement that will be effectuated if the Commission adopts the
Agreement represents a genuine compromise between the litigation positions set forth by the
Utilities, on the one hand, and TURN and ORA, on the other hand. By disallowing certain
SONGS-related costs and allowing other costs, the Agreement also represents a fair compromise
among the litigation positions set forth by the Utilities, FOE, and CUE.
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Phase 1 Scoping Memo, p. 4.
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At the most basic level, the Agreement ensures that ratepayers pay for the power they
received, but do not pay for the SGRP after the day the outages began. The most significant
disallowances in the Agreement—the write-off of $757.4 million in net investments in the SGRP
and the disallowance of $99 million in SGIR costs above provisionally authorized O&M levels
in 2012—are greater than the SONGS-related replacement power costs that the Utilities have
incurred from the start of the outages to the date of the permanent shut down of SONGS. On
balance, the Agreement thus favors ratepayers and represents a significant concession on the part
of the Utilities, who have maintained since the inception of this OII that they are entitled to full
recovery of their investments in the SGRP, all SGIR costs in 2012, and replacement power
incurred as a result of the outage.
B.

The Agreement Is Consistent With Law

The terms of the Agreement comply with all applicable statutes and prior Commission
decisions, and reasonable interpretations thereof. In agreeing to the terms of the Agreement, the
Settling Parties considered relevant statutes and Commission decisions and determined that the
Agreement is fully consistent with those statutes and prior Commission decisions.
In particular, the Agreement is consistent with Section 455.5 of the California Public
Utilities Code (“P.U. Code”). Although Section 455.5 does not require the Commission to
remove an out-of-service facility from rates, the statute states that the Commission, when
establishing rates, “may eliminate consideration of the value of any portion of any electric . . .
facility which, after having been placed in service, remains out of service for nine or more
consecutive months, and may disallow any expenses related to that facility.”164 The Agreement
does exactly what Section 455.5 provides for: it eliminates rate recovery of the SGRP, removes
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P.U. Code § 455.5 (emphasis added).
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the entirety of SONGS from the Utilities’ authorized rate bases, and disallows certain expenses
and costs associated with SONGS, including incremental O&M costs that the Utilities incurred
in investigating and repairing the tube damage.
The Agreement is also consistent with Section 451 of the P.U. Code, which provides that
utility rates “shall be just and reasonable.” The reasonableness of the ratemaking proposal set
forth in the Agreement is demonstrated in Attachment 2, which illustrates the compromise
between the positions set forth by ratepayer advocates and the Utilities.
C.

The Agreement Is In The Public Interest

The Commission has determined that a settlement that “commands broad support among
participants fairly reflective of the affected interests” and “does not contain terms which
contravene statutory provisions or prior Commission decisions” meets the “public interest”
criterion.165 Here, the Settling Parties have joined this motion and have signed the attached
Agreement indicating that they believe it represents a reasonable compromise of their respective
positions. It is important to note that the Settling Parties include both Utilities (SCE and
SDG&E); two of the most prominent ratepayer advocate groups in Commission practice (ORA
and TURN); a global network of environmental activists (FOE); and a labor group that
represents hundreds of SONGS employees affected by the events giving rise to this OII (CUE).
ORA and TURN have been active in the OII since its inception, have propounded numerous data
requests on the Utilities, and have actively participated in all of the evidentiary hearings by
serving direct testimony, cross-examining SCE’s witnesses, and extensively briefing the issues
addressed at each set of evidentiary hearings. CUE and FOE have likewise been active in this
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proceeding by serving data requests, briefing critical legal issues, and participating at
Commission conferences.
The Agreement, if adopted by the Commission, avoids the cost of further litigation and
frees up Commission resources for other proceedings. The Agreement frees up the time and
resources of other parties as well. If the Agreement were not adopted, and the Commission went
forward with Phase 3 of this OII, the Commission and the parties to this OII would be embroiled
in an extremely time-consuming and complex litigation process that could potentially take years
to complete (and accordingly would delay any potential refunds resulting from those further
proceedings). As is demonstrated in public documents such as the NRC’s Augmented Inspection
Team Report,166 the technical phenomena that led to the tube leak are very complex. In light of
the complexity of the technical issues and the fact that the relevant facts span ten years, a review
of the Utilities’ prudence may require an enormous evidentiary showing. The Utilities and other
parties would be required to serve potentially thousands of pages of testimony from myriad
witnesses, including several expert witnesses, and evidentiary hearings could be expected to last
for an extended period of time. Post-hearing briefs would be voluminous and this briefing
schedule would need to span several additional months.
SONGS has not generated power for more than two years, and this proceeding has
already lasted seventeen months. The Agreement provides substantial relief to ratepayers and
eliminates the need for an additional year or more of intense litigation that would consume
public resources, distract parties from other pressing energy-related issues in California, and
distract the Utilities and the Commission from focusing on meeting southern California’s energy
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needs in the absence of SONGS going forward. The Agreement is therefore decisively in the
interest of the public.
D.

The Agreement Should Be Adopted Without Modification

The Agreement is presented as a whole, and the Settling Parties request that it be
reviewed and adopted as a whole. Each provision of the Agreement is dependent on the other
provisions of the Agreement; modification of any one part of the Agreement would upset the
balancing of interests and compromises achieved in the Agreement. The various provisions
reflect specific compromises between litigation positions and differing interests; in some
instances the proposed outcome reflects a party’s concession on one issue in consideration for
the outcome provided on a different issue. Moreover, as described above, the proposed outcome
on each issue is reasonable in light of the entire record and the Settling Parties’ competing
positions. Accordingly, the Settling Parties respectfully request that the Commission consider
and approve the Settlement as a whole, with no modification.
IV.

THE SETTLING PARTIES HAVE COMPLIED WITH THE REQUIREMENTS
OF RULE 12.1(B)
Commission Rule 12.1(b) requires parties to provide a notice of a settlement conference

at least seven days before a settlement is signed. On March 20, 2014, the Utilities, TURN, and
ORA notified all of the parties on the service list in these proceedings of a settlement conference
and subsequently convened the settlement conference on March 27, 2014, to describe and
discuss the terms of the proposed Agreement. Representatives of each of the Settling Parties
participated in the settlement conference. After the settlement conference was concluded, the
Agreement was finalized and executed.
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V.

HEARINGS ARE NOT REQUIRED
The Settling Parties respectfully request that the Commission approve the Agreement

without evidentiary hearings as the Agreement may be adequately and fairly evaluated on its face
and based on the existing record, without the need for further proceedings. As explained above,
the Commission does not need to resolve any Phase 3 issues to adopt the Agreement in full, and
all other issues in this OII have already received extensive evidentiary hearings. In addition,
hearings would prevent the expeditious approval of the Agreement—and, by extension, would
delay rate relief for ratepayers. But should evidentiary hearings be deemed necessary, the
Settling Parties request that such hearings be held at the earliest opportunity, and concluded in a
speedy and efficient manner.
VI.

STAY OF PROCEEDINGS AND REQUESTED FINDINGS
Because the Agreement resolves all issues in the OII and all proceedings consolidated

therewith, the Commission should stay all aspects of the OII and the consolidated proceedings,
including A.13-01-016, A.13-03-005, A.13-03-013, and A.13-03-014, pending the Commission’s
resolution of this Joint Motion. In light of this stay, the Settling Parties urge the Commission
and the ALJs to this proceeding to refrain from: 1) scheduling a pre-hearing conference or
issuing a scoping memo regarding Phase 3; 2) voting on any Proposed Decision regarding any
phase of the OII; and/or 3) issuing any further Proposed Decisions regarding any phase of the
OII.
Furthermore, because the Agreement provides significant relief to ratepayers and
significant certainty for the Utilities, their investors, and the parties to the OII, the Commission
should expedite its consideration of this Joint Motion in order to provide the benefits of the
Agreement as soon as reasonably possible.
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Based on this Joint Motion, the attachments hereto (including the Agreement), and the
record in this proceeding, the Commission should make the following findings:
x

The Agreement is reasonable in light of the whole record, consistent with the law,
and in the public interest.

x

The Agreement should be adopted in its entirety with no modifications.

x

The Agreement is binding on all parties to the OII.

x

The Agreement is a complete and final resolution of all claims by ratepayers
against SCE and SDG&E in the OII and the proceedings consolidated therewith.

x

SCE’s testimony in support of A.13-03-005 established that the total cost of the
SGRP was $612.1 million in 2004 dollars (100% share). SCE’s testimony in
support of A.13-03-005 also utilized appropriate inflation indexes to deflate the
total cost of the SGRP from nominal dollars to 2004 dollars. This includes the
use of the Handy-Whitman index for fabrication and construction costs and the
Commission-approved nuclear decommissioning burial escalation rates for burial
costs. Because the Agreement provides a ratemaking disposition for all costs
described in A.13-03-005, no further reasonableness review is required. As a
resolution of A.13-03-005, and pursuant to the terms of the Agreement, SCE may
retain all rate revenues collected from customers for the SGRP prior to February
1, 2012.

x

Because the Agreement provides a ratemaking disposition for all costs described
in A.13-03-014, no further reasonableness review is required. As a resolution of
A.13-03-014, and pursuant to the terms of the Agreement, SDG&E may retain all
rate revenues collected from customers for the SGRP prior to February 1, 2012.

44

x

Because the Agreement provides a ratemaking disposition for all costs described
in A.13-01-016, no further reasonableness review is required. A.13-01-016 is
hereby granted to the extent that the Agreement provides for rate recovery of the
costs recorded in SCE’s SONGSMA during 2012.

x

Because the Agreement provides a ratemaking disposition for all costs described
in A.13-03-013, no further reasonableness review is required. A.13-03-013 is
hereby granted to the extent that the Agreement provides for rate recovery of the
costs recorded in SDG&E’s SONGSBA during 2012.

x

The Commission’s adoption of the Agreement does not amount to a finding of
prudence or imprudence on the part of either Utility.

x

The Proposed Decisions on Phases 1 and 1A, dated November 19, 2013, and
March 24, 2013, are withdrawn and shall have no effect. All findings in those
Proposed Decisions with respect to prudence or imprudence of either Utility, and
with respect to the reasonableness or unreasonableness of any cost, are expressly
withdrawn and disavowed.

x

Aside from the disallowances expressly set forth in the Agreement, which
represent only a portion of the losses and/or costs to the Utilities resulting from
the damage to and loss of SONGS, no further disallowances will be imposed on
either Utility as a result of the non-operation and loss of SONGS. This includes,
but is not limited to, disallowances of purchased power costs in either Utilities’
respective ERRA proceedings.

x

The Utilities are continuing to pursue recovery from NEIL and Mitsubishi as a
result of the non-operation and loss of SONGS. As set forth in the Agreement,
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the Utilities shall have complete discretion to settle, compromise, or otherwise
resolve claims against NEIL and/or Mitsubishi in any manner and whenever the
Utilities determine, in the exercise of their business judgment, without prior or
subsequent review or approval, disapproval, or disallowance by the Commission.
The Utilities shall, however, promptly notify the Commission of any such
settlement or disposition according to the terms of the Agreement.
VII.

CONCLUSION
As shown herein, the Agreement is reasonable in light of the whole record, is consistent

with law, promotes the public interest, and should be approved the Commission. Thus, the
Settling Parties respectfully request that the Commission expeditiously approve the Agreement
without modification, stay the OII and all proceedings consolidated therewith, and make the
findings set forth in Part VI of this motion.

Respectfully Submitted,
J. ERIC ISKEN
WALKER A. MATTHEWS
RUSSELL A. ARCHER
HENRY WEISSMANN
EMILY B. VIGLIETTA
/s/ Henry Weissmann_______________________
By: Henry Weissmann
Attorneys for
SOUTHERN CALIFORNIA EDISON COMPANY

Date: April 3, 2014
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MATTHEW FREEDMAN
/s/ Matthew Freedman

Attorney for
THE UTILITY REFORM NETWORK
Date: April 3, 2014
GREGORY HEIDEN
/s/ Gregory Heiden

Attorney for
OFFICE OF RATEPAYER ADVOCATES
Date: April 3, 2014
JAMES F. WALSH
EMMA D. SALUSTRO
/s/ James F. Walsh
By:
James F. Walsh
Attorneys for
SAN DIEGO GAS & ELECTRIC COMPANY
Date: April 3, 2014
LAURENCE G. CHASET
/s/ Laurence G. Chaset
By:
Laurence G. Chaset
Attorney for
FRIENDS OF THE EARTH
Date: April 3, 2014

47

JAMIE L. MAULDIN
/s/ Jamie L. Mauldin
By:
Jamie L. Mauldin
Attorney for
COALITION OF CALIFORNIA UTILITY
EMPLOYEES
Date: April 3, 2014
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Attachment 1
Executed Settlement Agreement

Attachment 2
PVRR

0.00%
0.00%
0.00%
0.00%

0.00%
0.00%
0.00%
0.00%

0.00%
0.00%
0.00%
0.00%

83

n/a
n/a
n/a
n/a

2.62%
5.49%
2.90%
0.00%

0.00%
0.00%
0.00%
0.00%

389

1,115
673
394

2,571 $

Settlement

5.54%
5.49%
5.79%
5.54%

7.90%
5.49%
5.79%
10.45%

5.54%
5.49%
5.79%
5.54%

389

696
1,416
773
419

3,693

SCE
Litigation

1. Does not include forgone sales
2. In Settlement Agreement, Non-RSG plant is not distinguished as "required" or "not-required" as defined in the SCE litigation position.
As such, Base Plant, CWIP, and M&S earns the rate of return shown in the table
3. In SCE litigation position, higher return on required plant only applicable through 2017. Thereafter, rate of return on "not-required" plant applies.
4. Base Plant includes CWIP and M&S

0.00%
0.00%
0.00%
0.00%

Base Plant - Not Required 4
Debt
Preferred
Equity

0.00%
0.00%
0.00%
0.00%

83

86
708
627
419

900
659
419

SCE

1,923 $

ORA
Litigation

2,061 $

0.00%
0.00%
0.00%
0.00%

$

TURN
Litigation

Base Plant - Required 2,3,4
Debt
Preferred
Equity

Return (% 2013)
RSG
Debt
Preferred
Equity

Replacement Power1

PVRR @ 10.00%
Components:
RSG
Base Plant
O&M
Nuclear Fuel

$ Millions

FOR ILLUSTRATIVE PURPOSES ONLY







0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%

Return (% 2013)
RSG
Debt
Preferred
Equity
Base Plant - Required 2,3,4
Debt
Preferred
Equity
Base Plant - Not Required 2,4
Debt
Preferred
Equity

0.00%
0.00%
0.00%
0.00%
2.35%
5.00%
3.11%
0.00%
N/A
N/A
N/A
N/A

244.5
266.6
88.3
128.2

727.6

Settlement

5.07%
5.00%
6.22%
5.07%
7.79%
5.00%
6.22%
10.30%
5.07%
5.00%
6.22%
5.07%

221.7
297.8
266.6
100.9
128.2

1,015.2

SDG&E
Litigation

1. Does not include foregone sales.
2. In Settlement Agreement, Non-RSG plant is not distinguished as "required" or "not-required" as defined in the SDG&E
litigation position. As such, Base Plant, CWIP, and M&S earns the rate of return shown in the table.
3. In SDG&E litigation position, higher return on required plant only applicable through 2017. Thereafter, rate of return on
"not-required" plant applies.
4. Base Plant includes CWIP and M&S.
5. RSG revenue requirement shown at nominal value for ORA and TURN Litigation and Settlement.

0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%

14.9
178.2
241.5
100.9
61.7

209.3
241.5
101.0
61.7

SDG&E

597.2

ORA
Litigation

613.5

TURN
Litigation

PVRR @ 10.00%
Components:
RSG5
Base Plant
O&M
Nuclear Fuel
Replacement Power1

All figures shown as 1,000,000.0 USD
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Agreement Adding CUE & FOE To Settlement Agreement

