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Order Instituting Rulemaking Regarding Rulemaking 20-09-001
Broadband Infrastructure Deployment and to
Support Service Providers in the State of
California.

COMMENTS OF USTELECOM — THE BROADBAND ASSOCIATION
L. INTRODUCTION
Pursuant to the September 9, 2021, E-mail Ruling Ordering Additional Comments as Part
of Middle-Mile Data Collection, (“The Ruling”) USTelecom — The Broadband Association
(USTelecom)' respectfully submits these additional comments.
IL. COMMENTS
As expressed in previous comments in this docket, USTelecom members have a long
track record of delivering resilient, reliable, and secure 21-century broadband internet service
across California and share the Commission’s goal of expanding connectivity as effectively and
efficiently as possible to communities that need it most. USTelecom writes to express its
concern that the questions posed for comment in this round of the middle-mile proceeding
greatly exceed the scope of relevance for the Commission.
In particular, USTelecom is concerned that The Ruling’s questions about limited Federal
Communications Commission (FCC) forbearance from unbundled network element (UNE)

requirements may lead the Commission down a path at cross-purposes with its goal of delivering

' USTelecom is the premier trade association representing service providers and suppliers for the communications
industry. USTelecom members provide a full array of services, including broadband, voice, data, and video over
wireline and wireless networks. Its diverse membership ranges from international publicly traded corporations to
local and regional companies and cooperatives, serving consumers and businesses in every corner of the country.



modern, forward-looking broadband services to last mile consumers. Also, USTelecom is
concerned about the presence of questions that suggest that middle-mile service should become
last-mile service. The Commission’s express purpose is to provide route locations for the State’s
middle-mile infrastructure project, not to operate or determine future last-mile services.> Both
lines of questioning stray beyond the purpose of the Commission’s middle-mile inquiry.

A. The Commission Should Promote Forward-Looking Broadband Policies

In 2020, the FCC granted limited forbearance related to an incumbent local exchange

carrier’s (ILEC) obligation to provide open access over certain parts of its legacy copper
network.®> Specifically, the FCC granted limited forbearance of “unbundling requirements,
subject to a reasonable transition period for enterprise-grade DS1 and DS3 loops where there is
evidence of actual and potential competition, for broadband-capable DSO loops in the most
densely populated areas, and for voice-grade narrowband loops nationwide.”™ In doing so, the
FCC found that ILEC voice market share had dropped from 99.7% to 9% of all voice
subscriptions since the enactment of the Telecommunications Act of 1996, which put the
unbundling elements into place.’ It also found that ILECs “have been retiring last-mile copper
and replacing it with fiber or fixed wireless technologies” while observing that “American
consumers have themselves transitioned to newer technologies” including “from DSL to

broadband provided over fiber and fixed and mobile wireless.”

2 See CA Dept. Tech., Roles and Responsibilities, https://cdt.ca.gov/middle-mile-advisory-committee/middle-mile-
roles-and-responsibilities/ (last visited Oct. 1, 2021).

3 Modernizing Unbundling and Resale Requirements in an Era of Next-Generation Networks and Services, Report
and Order, 35 FCC Rcd 12425 (2020) (UNE Forbearance Order).

4 Id. at 12426, para. 3.
3 Id. at 12434, para. 22.
6 Id. at 12435, para. 23.



The Ruling asks how this forbearance will impact “Competitive Local Exchange Carriers
[CLECs]. . . that currently utilize these services to provide telecommunications services,

7 Given that the forbearance relief is limited to

including last-mile broadband access service.
urban areas, with a multi-year transition, the impact on CLECs will be minimal to non-existent in
areas that are presently unserved. Moreover, merely because UNEs will not be available to
CLEC:s in the affected urban and competitive areas, that does not mean that the physical
infrastructure that CLECs need access to in order to offer services where they have failed to
invest in their own facilities will not be available to them. Rather, CLECs can still rely on ILEC
infrastructure at negotiated rates and terms. Thus, the FCC’s forbearance decision is irrelevant to
this proceeding.

First, it is important to understand that the FCC did not grant blanket forbearance, but did
so on a limited basis based upon the level of competition in an area. The FCC took caution to
“preserve unbundling requirements for DSO loops in less densely populated areas and DS1 and

»8 Tt also conditioned its

DS3 loops in areas without sufficient evidence of competition.
forbearance of dark fiber unbundling subject to an eight-year transition period in order to protect
CLEC:s and last-mile consumers, and also did so only where the serving wire center is within a
half-mile of competitive fiber networks.® There are also transition periods established for DS0,

th

DS1 and DS3 access, with virtually none of the forbearance taking immediate effect.”” It is also

important to note that the forbearance plan was largely a result of joint negotiations between

7 The Ruling Question 1, at 5.
8UNE Forbearance Order, 35 FCC Red 12426 at para. 3.
°ld.

10 See id. at 12449, at para. 46 (providing a two-part transition of 24 months for new orders and 42 months for
existing UNE DSI1 loops); id. at 12450, para. 48 (adopting a 36-month transition period for DS3 loops); id. at
12464, at para. 75 (providing a two-part transition of 24 months for new orders and 48 months for existing DSO
loops).



representatives of nearly every ILEC and CLEC stakeholder who participated in the proceeding,
including companies that serve California.'!

The Commission should focus its efforts exclusively on providing middle-mile facilities
to areas that are otherwise unserved at the last-mile level. The FCC provided forbearance only in
areas that should be outside of the scope of potential new middle-mile facilities, because the
areas of forbearance demonstrate robust last-mile competition or are located very close to
competitive fiber sources. Thus, the FCC’s forbearance should have no impact on the
Commission’s decision about where to place middle-mile facilities that enable last-mile service
in unserved areas.

To the extent that the questions demonstrate a sentiment of preserving last-mile access to
legacy copper DSL service, this is contrary to the objectives of the state to facilitate access to
next generation broadband infrastructure. The Commission should instead focus on encouraging
the deployment of forward-looking fiber technologies. USTelecom members throughout
California are committed to deploying fiber as legacy DSL services increasingly become
inadequate to meet California’s future-looking broadband goals. The Commission should be
careful not to do anything that would require ILECs to devote further resources to legacy copper
networks that cannot meet modern communications needs; using resources like this would
undoubtedly delay the very fiber deployments that ILECs are working to build and that the
Commission has otherwise encouraged.

B. The Commission Should Not Provide Last-Mile Service Over Middle-Mile Facilities

USTelecom is also concerned about questions that show the Commission is considering

using middle-mile facilities for last-mile uses. Question 4 “Middle Mile Network Services for

"' Id. at 12433-34, at paras. 20-21.



Consumers” contains questions asking whether the middle mile network should “provide direct
service to anchor institutions” and also whether it should “directly provide broadband Internet
access service, voice service, etc.”'? The answer to both is undoubtedly “No.”

The Commission should be seeking to use its middle-mile facilities to partner with, not
supplant, last-mile providers. The statute, SB 156, calls for “the development and construction of
a statewide open-access middle-mile broadband network, and for the maintenance and operation
of the statewide open-access middle-mile broadband network to provide an opportunity for /ast
mile providers, anchor institutions, and tribal entities to connect to . . . .”!* To this end, it
provides $3.25 billion towards constructing these middle mile facilities, in addition to $2 billion
that is specifically for enabling last-mile broadband connectivity.'* It is clear from the statute
and its distinct funding allocations that middle-mile and last-mile connectivity projects are not
interchangeable under the statute—middle-mile enables the last-mile, it does not become it—yet
that is precisely the position that The Ruling’s questions take. The questions related to whether
private or public entities are best positioned to provide last-mile connectivity are important and
nuanced and outside the scope of the middle-mile proceeding. Even if the Commission read the
statute to allow state-funded direct connections to anchor institutions, there are a number of
spillover economic effects that would deter other entities from providing new last-mile
connections in that area. These questions should be considered fully in the context of how the
Commission will enable robust and sustainable last-mile connectivity to unserved and

underserved Californians—not in the context of an open-access middle mile proceeding.

12 The Ruling Question 4, at 6.
13SB 156 § 11549.52(a) (emphasis added).

14 Office of Gov. Gavin Newsom, Governor Newsom Signs Historic Broadband Legislation to Help Bridge Digital
Divide, https://www.gov.ca.gov/2021/07/20/governor-newsom-signs-historic-broadband-legislation-to-help-bridge-
digital-divide/ (Jul. 20, 2021).




III. CONCLUSION
USTelecom appreciates the opportunity to submit these comments. Our members look
forward to working with the Commission to continue their commitment of expanding high-speed

broadband connectivity throughout California.

Respectfully submitted,
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