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I. INTRODUCTION 
In accordance with the September 9, 2021, Administrative Law Judge’s Email Ruling 

Ordering Additional Comments as Part of Middle-Mile1 Data Collection,2 The Utility Reform 

Network (TURN) respectfully submits these opening comments. 

II. DISCUSSION 

A. Requirements for Open Access and Affordability 

1. Middle Mile Networks Must Continue to be Open-Access with Affordable 
Services  

The ALJ Ruling requests comment on how the Commission can use its “regulatory 

authority to assure durable and enforceable open-access and affordability requirements in 

perpetuity.”3  The ALJ Ruling also requests comment on a specific proposal to adopt a “tariffing 

requirement for open access networks.”4  Responses to these questions should inform the 

Commission as it implements its statutory mandate to, “take public comment on the design, 

technical, business, and operational considerations to increase the attractiveness and usefulness 

of the statewide open-access middle-mile broadband network for commercial Internet service 

providers.”5  As further explained below, the Commission and relevant agencies and offices 

 

1 The statute defines “statewide open-access middle-mile broadband network” to mean broadband 
infrastructure that is funded pursuant to Item 7502-062-8506 of the Budget Act of 2021.  SB 156, Chap. 
112 July 20, 2021, Section 3, Gov. Code § 11549.54.  For the sake of clarity, TURN refers to this SB 156 
funded network as the state-owned middle-mile network, and TURN refers to all other middle-mile 
network as privately-owned middle-mile networks. 
2 ALJ Email Ruling Ordering Additional Comments As Part Of Middle-Mile Data Collection, R.20-09-
001 (September 9, 2021) (ALJ Ruling).   
3 ALJ Ruling, R.20-09-001 (September 9, 2021), Question 1. 
4 ALJ Ruling, R.20-09-001 (September 9, 2021), Question 1. 
5 Pub. Util. Code §11549.54(f) (The commission is tasked with taking comment on “operational 
considerations” of the network”). 
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should require the provision of affordable and open access middle mile service in the contract 

terms for use of this publicly funded asset, and should also use their Legislative mandate to 

enforce such provisions.  The ability to access affordable, open-access middle mile infrastructure 

and service is an important operational consideration for all last-mile Internet service providers.   

Robust usage of the state-owned middle-mile network, by a variety of service providers 

and public entities, will enhance the value of the state-owned middle-mile network, to the benefit 

of all Californians.  Therefore, in addition to addressing the needs of “commercial Internet 

service provider[s],”6 the term used in the statute, TURN urges the Commission to consider the 

interest and the needs of other potential last mile Internet service providers such as networks 

owned or operated by municipalities, regional agencies, counties, Tribes, larger anchor 

institutions and nonprofit organizations.  Through the development of this new public asset, the 

Legislature’s goal is to grow and enrich the variety of entities that may also rely on this publicly 

funded middle-mile network to bring last-mile service to their communities.  If the state-owned 

middle-mile network is to be attractive and useful to all last mile service providers, it is critical 

that access to this state-owned middle-mile network remain open and affordable.  This will 

enable smaller public agencies and key nonprofit entities that are taking advantage of federal and 

state last-mile infrastructure funding to utilize the middle-mile services to provide robust last-

mile Internet service to currently unserved and underserved communities. 

Legal and regulatory requirements should be used to achieve the long-term goal of 

establishing a publicly owned state-wide open-access middle-mile broadband network.  It is clear 

that the Legislative intent for this project is to create a public asset for the long term.  To 

 

6 Pub. Util. Code §11549.54(f).   
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accomplish this, the newly created Office of Broadband and Digital Literacy7 in concert with the 

Commission and other members of the broadband advisory committee,8 will need to consider the 

operational elements of this state-owned middle-mile network, including the need to ensure the 

continuation of open access requirements.  TURN urges the Commission to explicitly find that 

these state-owned middle-mile projects should use legal and regulatory requirements to continue 

the obligations that are key to the success of this infrastructure.9  In the future, to the extent that a 

state agency or the Third Party Administrator ultimately enters into an agreement to give 

operational control of some or all of the pieces of this state network to private, Tribal or other 

public entities,10 the obligations to provide open access services and affordable offerings must 

remain as part of the terms and conditions of the lease arrangement or potential sale of the state 

asset.  No state agency involved in this critical project should allow arrangements that enable 

future operators of these state-owned middle-mile networks to obtain full control over the 

operations, terms and conditions of the middle-mile services provided to those dependent on this 

state-owned middle mile network. 

 

7 Pub. Util. Code § 11549.52(a) (explaining that the Office of Broadband and Digital Literacy shall 
“oversee the acquisition and management of contracts for the development and construction … and for 
the maintenance and operation of the statewide open-access middle-mile broadband network…”).  This 
section should be read with the Commission’s obligation to take comment on operational considerations 
of the network. 
8 Id., § 11549.58.(c) “The department shall establish a broadband advisory committee to monitor the 
construction and establishment of the statewide open-access middle-mile broadband network.” 
9 SB 156, Ch. 112, Legislative Counsel’s Digest, Chaptered July 20, 2021, p. 2. 
10 Pub. Uitl. Code §11549.52(a) (allowing for the Office Of Broadband and Digital Literacy to enter into 
contracts for the maintenance and operation of the state wide network) and §11549.53(a) (giving the 
Office of Broadband and Digital Literacy authority to enter into contracts with “one or more entities” to 
do what is necessary to operate the network.); But also see, Section 11549.53(b) requiring a Third Party 
Administrator to “manage” the maintenance and operation of the network.  
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The Commission is in a position to adopt regulations that will support open access and 

affordable services for telecommunications providers that use the state-owned middle-mile 

network.  The Commission has long-standing authority over telecommunications providers 

through its statutory authority over telephone corporations,11 Legislative police power,12 and 

authority to manage state-wide intrastate networks.13  Nothing in SB 156 dilutes this authority.  

Commission regulations, in coordination with the Office of Broadband and Digital Literacy, 

should then be incorporated into the contracts that the operators of the state-owned network, 

including the Third Party Administrator, will use to sell a variety of state-owned middle-mile 

services14 to last-mile providers and large anchor institutions under certain circumstances.  The 

statute directs the Office of Broadband and Digital Literacy to create reasonable user policies and 

related standards and policies,15 yet, there is no preemption language that divests the Commission 

of its authority over telephone corporations, including telephone corporations that may enter into 

an agreement with the relevant state agencies to operate this state-owned middle-mile network.   

Therefore, TURN urges the Commission to work with the relevant state agencies, 

including the Department of Technology and the Office of Broadband and Digital Literacy, to 

craft operating agreements that include the condition that the provider or operating entity, 

 

11 Pub. Util. Code §§216 (authority over public utilities), 234 (telephone corporation), 489 (tariffing), 701 
(Legislative grant of authority to CPUC).  See also, D.09-04-005 (R.05-04-005 authority to require tariffs 
for intrastate access services) and D.16-12-025 (I.15-11-007) at p. 104 (Discussion of CPUC authority 
over intrastate special access and wholesale services). 
12 Cal Const. Art. XII, Section 3 (Grant of authority to CPUC to support public safety and regulation); See 
also, D.20-09-012 (discussion of CPUC policy power in context of public safety and authority over 
communications networks and facilities). 
13 Pub. Util. Code §§1001, 1005, 1013 (CPCN authority over facilities including terms and conditions on 
the granting of CPCNs and Registration). 
14 Pub. Util. Code §11549.57(b) (Office Of Broadband and Digital Literacy shall ensure that there are a 
“variety of services” offered to ISPs and other eligible entities on the state-owned network.) 
15 Pub. Util. Code §11549.57 
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including any state agencies or local public agencies, must comply with open-access 

requirements embedded in statute and state agency regulations, and provide affordable service 

offerings with specific, non-discriminatory terms and conditions.  TURN also urges that these 

operating agreements grant the Commission, along with the Third-Party Administrator, authority 

to act as an arbitrator of complaints and disputes specifically related to issues regarding open 

access and affordable service offerings on these state-owned middle-mile networks.  This 

suggestion is modeled after the federal mandate that state public utility commissions serve as the 

arbitrator of “open issues” between incumbent carriers and providers seeking agreements for 

“interconnection, services and network elements” pursuant to the provisions of the 

Telecommunications Act of 1996.16 

TURN recognizes that the exact model of authority and control over these networks is not 

set out specifically in the statute and that the Office of Broadband and Digital Literacy and 

Commission are considering the input received in comment.  For example, as discussed above, it 

may be that the state agencies retain control of the state-owned middle-mile network and the 

Third-Party Administrator operates the network and sells services to providers.  Another option 

would be for the agency to reach an agreement with a provider to operate, but not control, the 

entire state-owned middle-mile network or a portion thereof.  It may also be that the state 

agencies enter into their own lease agreements with existing privately-owned middle-mile 

providers to create connected links of the middle-mile chain or to fill in gaps where the existing 

privately-owned middle-mile is not affordable or robust.   Yet another model may ultimately 

result in the sale of the state asset to a commercial entity or public agency.  Given the complexity 

 

16 47 U.S.C. §252 (Congressional mandate to state commissions to conduct and manage voluntary and 
compulsory mediation and arbitration over inter-carrier agreements.) 
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of the task before the State, it may also be that all four of these models – direct operations, third-

party operators, leasing existing facilities, ultimate sale of the state facility – may occur.  

Regardless of the model, it will be critical for the State to include clear and enforceable 

requirements in all arrangements for the state-owned middle-mile network that the network will 

operate as an open-access network and that there will be choices for affordable services.    

Finally, to identify gaps in existing middle mile networks, the Commission is conducting 

an exercise to identify existing privately-owned networks that provide access to open and 

affordable middle mile services to determine where there is a need for state middle mile 

projects.17  In response to the August 6th Assigned Commissioner’s Ruling,18 TURN and other 

parties urged the Commission to closely scrutinize the claims of middle mile providers and 

incumbent providers that existing middle mile networks are sufficient to support robust last mile 

services.19  TURN’s comments urged the Commission to verify and analyze whether existing 

middle mile providers are offering services that are open access, affordable, reliable, and with 

sufficient capacity and technology to meet future needs.20   

Before the Commission determines that there is no need for state-owned middle mile to 

be built in a specific geographic area, the Commission must require the network owners to 

document and verify that their networks meet these criteria.  TURN urges the Commission to 

require telephone corporations and holders of CPCNs that own or operate middle networks to 

submit an annual Tier 1 Advice Letter filing to certify that the network continues to offer open 

 

17 Assigned Commissioner’s Ruling, R.20-09-001 (August 6, 2021) at p. 2-3 and Attachment 1.  
18 Assigned Commissioner’s Ruling, R.20-09-001 (August 6, 2021). 
19 TURN Reply Comments, September 21, 2021, at pp. 9-11, 23 (need for more data on capabilities and 
pricing of existing state middle mile and rebuttal to claims of sufficient competition for middle mile); 
UCAN Reply Comments, September 21, 2021, at p. 4. 
20 TURN Opening Comments, September 3, 2021, at pp. 2-3. 
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access services and affordable services. If a provider of an existing middle mile network fails to 

verify annually the availability of open access and affordable services over its network, the 

Commission should inform the Office of Broadband and Digital Literacy that the area qualifies 

for public investments in state-owned middle mile under the statute.    

2. Tariffing Requirements  
TURN supports the Commission’s adoption of limited tariffing requirements for any 

commercial operator or nonprofit entity that enters into an agreement with the state agency or 

Third-Party Administrator to operate the network and offer middle-mile services over this public 

asset.21  Additionally, TURN also urges the Office of Broadband and Digital Literacy to create 

regulations that would require public agencies that operate parts of this state-owned middle-mile 

network, to create a price list or schedule of terms and conditions that would be publicly posted 

on the agencies’ website and the Commission’s website.  Additionally, as discussed above, the 

Commission has maintained its tariffing authority over intrastate access services which the 

Commission should use here to monitor commercially provided middle mile services where there 

is no state middle network access.22  These tariffing requirements would support open-access 

requirements and help last-mile providers quickly review and understand the middle-mile 

offerings available to them over the state-owned middle-mile network in the area as well as 

existing middle mile services over other existing open access networks.    

In prior opening comments, many commentors urged the state agencies to ensure that 

pricing for middle-mile services offered over the state network is generally comparable in rural 

 

21 ALJ Ruling, R.20-09-001 (September 9, 2021), Question 1. 
22 See, above, discussion of Commission authority embedded in Cal. Pub. Util. §§489 (tariffing), 701 
(Legislative grant of authority to CPUC).  See also, D.09-04-005 (R.05-04-005 authority to require tariffs 
for intrastate access services) and D.16-12-025 (I.15-11-007) at p. 104 (Discussion of CPUC authority 
over intrastate special access and middle mile wholesale services). 
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and urban areas thus providing a more level playing field for rural areas and allowing providers 

to offer more affordable last-mile services in rural areas.23  A tariffing requirement would allow 

the Commission and related state agencies to review and monitor pricing for these middle-mile 

services to support parity between urban and rural areas, and to allow transparency for the 

subsidies used to level the available service offerings.   

TURN also urged the Commission and other agencies to acknowledge that for very high-

cost areas, it may be necessary to create different pricing structures.24  Here too, tariffing would 

be an important tool to support accountability and transparency for pricing of these services in 

rural areas, as compared to other areas of the state.  It may also be that the Commission, or other 

agencies, could create criteria for purchasers of middle-mile services in extremely high-cost or 

high poverty areas to qualify for these services at a further reduced or additionally subsidized 

rate.  These subsidized rates and special programs should also be included in the required tariffs.   

3. Access to Unbundled Network Elements 
The ALJ Ruling also requests comment on a specific FCC Order25 that eliminates a 

competitive provider’s access to multiple types of unbundled network elements, including “dark 

fiber,” in all but a narrow set of circumstances after a set time.26  Prior to the FCC Order, 

competitive local exchange carriers (CLECs) would have the ability to use dark fiber, for 

 

23 TURN Reply Comments, September 21, 2021 at pp. 25-27; NBNCBC Opening Comments, September 
3, 2021, at 10; CCABC Opening Comments, September 3, 2021, at 5; EFF Opening Comments at 5, 9; 
Race Communications Opening Comments at 2 (rates should be benchmarked against rates at the “closest 
urban center). 
24 TURN Reply Comments, September 21, 2021, at p. 27. 
25 Modernizing Unbundling and Resale Requirements in an Era of Next-Generation Networks and 
Services, WC Docket No. 19-308, Report and Order, 35 FCC Rcd 12425, FCC 20-152 (October 28, 2020) 
(“FCC Order”). 
26 ALJ Ruling, R.20-09-001 (September 9, 2021), Question 1. 
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example, leased from an incumbent carrier, to then provide their own access and last-mile 

service to a community.  In light of the FCC’s changes to these federal rules, TURN encourages 

the Commission to reach out directly to CLEC providers that currently rely on these unbundled 

network elements so that the Commission can better understand the direct impact, both in the 

short term and the long term to CLECs in California.  The Commission must also recognize that 

the potential impact from this FCC Order will likely fall to end-user consumers of last mile 

services who may currently be benefitting from the presence of competitive providers in their 

communities using leased unbundled network element facilities.   

As part of its long-term planning, in coordination with the Office of Broadband and 

Digital Literacy, the Commission must determine the current and forecasted impact of the FCC’s 

Order, including the impact felt in areas where the obligation under the FCC Order will remain 

to provide open access to some network elements including DS1, DS3, “mass market” 

broadband loops, and dark fiber.27  The Commission’s efforts should also be informed by 

broadband mapping and, perhaps most importantly, input from incumbent and competitive 

providers.   

In its current work to identify routes with inadequate access to open, reliable, and 

affordable middle-mile services, the Commission must now consider that existing arrangements 

between incumbents and last mile providers may be terminated by the incumbent under the time 

frame set out in the FCC Order.  Thus, what may appear to be sufficient access to middle mile 

networks and services today, may not be available in the future due to these federal regulatory 

 

27 See, FCC Order at ¶¶24 (continue ILEC obligations in some rural areas and areas with entry barriers for 
competitive carriers), 31 (certain access to DS1 and DS3 loops remains in “non-competitive counties”), 
116, 117 (continued CLEC access to UNE Dark Fiber Transport beyond half a mile of a competitive fiber 
facility). 
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changes.  As a result, providers that use these unbundled network elements to offer middle-mile 

services, access and last-mile services may not be able to continue to do so without guaranteed 

long-term access to these facilities under mandated rates.  The Commission should identify these 

areas to Office of Broadband and Digital Literacy as places where the existing middle mile 

provider must verify and certify that its facilities will provide open access and affordable 

services even after the FCC Order requirements go into effect and, absent that, there may be a 

future need for state-owned middle mile facilities.  

B. Middle-Mile or Last-Mile Direct Services 

The ALJ Ruling requests comment regarding whether the state-owned middle-mile 

network should provide “direct services” to anchor institutions and broadband Internet access 

service, voice service, and other last-mile services directly to end users.28  TURN understands 

these questions to ask whether the operator of the state-owned middle mile, presumably the 

Third-Party Administrator or an entity with a contract to manage the network, should contract to 

provide last-mile services directly to anchor institutions and residential and small business 

customers.  With that understanding, TURN urges the Commission to consider that there may be 

certain circumstances where anchor institutions, Tribes, and local agencies could benefit from 

being able to purchase inputs for their services, including a variety of access and enterprise level 

services, directly from the state-owned middle-mile network if these services are offered through 

the network.  However, TURN would not support a structure or regulations that would allow the 

 

28 ALJ Ruling, R.20-09-001 (September 9, 2021), Question 4.  “Direct services” is not defined, TURN 
interprets it broadly. 

                            11 / 14



 

 11 

operator of the state-owned middle-mile network to provide last-mile service directly to 

residential or small business end-users at this time. 

The need and justification for the state-wide middle mile network comes, in part, because 

Tribes, local agencies, and anchor institutions have been ignored by middle-mile and last-mile 

service providers or face difficult interconnection issues with middle-mile service providers.  

Recognizing that these anchor institutions serve a valuable role in their communities, and often 

require complex and robust communications services, it may be necessary in certain areas, in 

particular high-poverty, unserved or extremely underserved communities, to allow these entities 

to purchase services directly from the state-owned middle-mile network.  Anchor institutions are 

uniquely situated and have enterprise-level needs in some circumstances that could warrant an 

arrangement to purchase the necessary inputs directly from the state-owned network.  Locations 

such as schools, colleges, healthcare institutions, libraries, fire stations and public safety 

answering points provide essential services to communities and regions.  Their data needs are 

substantial to varying degrees.   

Some entities have had to deploy their own last-mile broadband projects.  For example, 

the Imperial Valley Telecommunications Authority deployed fiber and Wi-Fi enabled school 

buses so that school-aged children could access last-mile broadband services.29  Tribes and local 

agencies that have built their networks and served as last-mile providers, or plan to do in the 

future, will need access to middle-mile to serve their communities.  These entities also need 

 

29 Imperial County Office of Education presentation, CPUC CASF March 28, 2018, Workshop (R.12-10-
012), available at http://www.adminmonitor.com/ca/cpuc/workshop/20180326/, starting at 1:33:37.  See 
also, BorderLink, available at https://www.icoe.org/about-icoe/borderlink (“Recognizing the need to 
bridge the Homework Gap to allow students to reach their full academic potential, the Imperial County 
Office of Education has launched an infrastructure initiative that will help ensure equal access to internet 
services throughout our county”); Imperial Valley Telecommunications Authority, https://ivta.net/. 
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interconnection to hand off traffic, but when Tribes have deployed last-mile infrastructure30 they 

have had difficulty creating interconnection arrangements and agreements with existing middle-

mile providers.  Therefore, TURN urges the appropriate state agencies to consider regulations, 

operation procedures and user policies that allow the state-owned middle-mile network to 

provide services directly to Tribes, local agencies, and anchor institutions under circumstances 

where there are barriers to accessing affordable, reliable and non-discriminatory access to these 

services.   

The ALJ Ruling also requests comment specifically regarding whether the operator of the 

state middle mile network should also be allowed to provide last mile services to “consumers.”  

TURN does not support a path that would allow the state-owned middle-mile network to become 

a state-owned last-mile provider for residential and small business end-users.  The goal of the 

middle-mile portion of SB 156 is to extend middle-mile network facilities to areas that lack this 

infrastructure, so that it may be accessible to Tribes, anchor institutions, and all last-mile 

providers.  Although the State has launched this middle-mile network endeavor, last-mile 

providers must continue to work closely with residential and small business end-users, such as 

adequate staffing of customer service representatives and technicians to fully support the 

provision of last-mile service.  TURN does not believe the state-owned middle-mile network 

should attempt to fulfill this role.  Instead, TURN encourages the Commission to leverage 

California public purpose programs (e.g. CASF31 and High Cost Fund), and federal programs 

 

30 Southern California Tribal Digital Village, https://sctca.net/southern-california-tribal-digital-village/ 
(“The Southern California Tribal Chairmen’s Association (SCTCA) is addressing the lack of Internet 
access for its tribal communities . . . We have the infrastructure in place to support such an endeavor, and 
the desire from the people to have access to broadband”). 
31 See, e.g., Assigned Commissioner’s Amended Scoping Memo and Ruling (R.20-08-021), dated 
September 16, 2021 (requesting comments on SB 156 requirements for the Commission to provide 
technical assistance to Tribes and local agencies). 
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including existing programs like RDOF and USDA last-mile programs along with new programs 

such as the Federal Funding Account32 and other anticipated infrastructure investment to 

encourage a wide variety of last-mile providers to serve this role. 

III. CONCLUSION 
TURN supports the assigned ALJ Ruling’s inquiry and offers the recommendations 

provided herein. 

 

Dated:  October 1, 2021 

 

/s/ Christine A. Mailloux 
Christine A. Mailloux 
Managing Attorney 
The Utility Reform Network 
1620 5th Ave., Ste. 810 
San Diego, CA 92101 
(619) 398-3680 
rcosta@turn.org  

 

32 See, September 23, 2021, Assigned Commissioner’s Ruling, addressing the implementation of the 
Federal Funding Account grant program. 
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