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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking Regarding Rulemaking 20-09-001
Broadband Infrastructure Deployment and to
Support Service Providers in the State of
California.

COMMENTS OF COMCAST PHONE OF CALIFORNIA, LLC (U-5698-C) ON
ASSIGNED ADMINISTRATIVE LAW JUDGE’S RULING

Comcast Phone of California, LLC (U-5698-C) and its affiliates that provide broadband
service in California (“Comcast”) respectfully submit these comments in response to the Assigned
Administrative Law Judge’s Ruling (“Ruling”) issued September 9, 2021 in the above-captioned
docket.

I. INTRODUCTION AND GENERAL RECOMMENDATIONS

Under Senate Bill (“SB”) 156, the Commission has been charged with recommending
locations for a statewide middle-mile broadband network (the “Middle-Mile Network™) in a staff
report to the Office of Broadband and Digital Literacy (the “Office”).! After an initial round of
comments from a wide range of interested parties, including Comcast, the record reflects strong
support for Middle-Mile Network route recommendations that will enable new-last mile
connections in remote, rural, and other unserved areas of California. Prioritization of locations
unserved by wireline broadband at 25/3 Mbps is consistent with legislative intent and with U.S.

Treasury regulations for broadband projects using Coronavirus Fiscal Recovery Funds,? and that

I' See Gov’t Code § 11549.54(a) (“The commission, in collaboration with the third-party administrator,
shall assist the office and provide to the office the locations for the statewide open-access middle-mile
broadband network in a commission staff report, and shall update the locations from time to time as the
commission deems appropriate.”).

2 See 31 C.F.R. § 35.3; U.S. Treasury, Coronavirus State and Local Fiscal Recovery Funds FAQs § 6.5
(July 19, 2021), https://home.treasury.gov/system/files/136/SLFRPFAQ.pdf (requiring that broadband
infrastructure projects be “designed to serve unserved or underserved households and businesses, defined
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approach will do far more to connect Californians without access to broadband than diverting
public funding toward duplicative middle-mile infrastructure in already-served areas that will not
benefit from excess middle-mile capacity.

This Ruling “seeks additional comment on issues raised in comments and on other items

identified in the new statute.”

While some of these additional issues may be appropriate for
further public comment and debate, they all must be viewed through the lens of the Commission’s
limited statutory role in implementation of the Middle-Mile Network.* Some of the questions
raised in the Ruling are extremely broad and wide-ranging — including topics that are already being
addressed in other proceedings and those that extend beyond the Commission’s regulatory
authority over specifically defined “public utilities.”® Accordingly, Comcast understands the
questions posed in the Ruling to apply narrowly to the planning and deployment of the Middle-
Mile Network and to speak to potential recommendations in the Commission’s staff report. By
contrast, any effort to adopt new obligations for communications providers operating in California

would be procedurally improper and beyond the scope the Commission’s responsibilities specified

under SB 156.

as those that are not currently served by a wireline connection that reliably delivers at least 25 Mbps
download speed and 3 Mbps of upload speed”).

3 Ruling at 5.

4 See supra, note 1. In contrast, the Office has the authority “to enter into contracts with one or more
entities to acquire goods and services and to take actions it deems necessary and appropriate for the
development, acquisition, construction, maintenance, and operation of [the Middle-Mile Network],
including the creation of rural exchange points,” Gov’t Code. § 11549.53(a), and the Third Party
Administrator (the “Administrator””) has authority to “manage the development, acquisition, construction,
maintenance, and operation of [the Middle-Mile Network], including the creation of rural exchange
points,” id. § 11549.53(b)(1).

5 See Cal. Const. art. XII, § 6 (providing that the Commission “may fix rates, establish rules, examine
records, issue subpoenas, administer oaths, take testimony, punish for contempt, and prescribe a uniform
system of accounts for all public utilities subject to its jurisdiction”); Pub. Util. Code § 216(a)(1) (listing
entities subject to public utility regulation). Under California law, Internet service providers are plainly
not public utilities.

Page 2



II.

1.

RESPONSES TO QUESTIONS

Open-Access: As described in more detail in the Order Instituting
Rulemaking that initiated this proceeding, the Commission has
regulatory authority [sic] telecommunications service providers.

How can the Commission use its regulatory authority to assure
durable and enforceable open-access and affordability requirements
in perpetuity?

Should the Commission adopt a tariffing requirement for open-
access networks?

In October 2020, the Federal Communications Commission (FCC)
eliminated a number of network unbundling and resale
requirements placed on Incumbent Local Exchange Carriers,
including requirements for DS1 and DS3 loops, and dark fiber
transport provisioned from wire centers within a half-mile of
competitive fiber networks. (See In the Matter of Modernizing
Unbundling and Resale Requirements in an Era of Next-Generation
Networks and Services, WC Docket No. 19-308, FCC 20-152) How
will this impact Competitive Local Exchange Carriers in California
that currently utilize these services to provide telecommunications
services, including last-mile broadband Internet access service?

COMCAST’S RESPONSE

and affordability of the Middle-Mile Network, in coordination with the Office and Administrator
on matters within their respective purviews. If commercial communications providers seek to
construct facilities or offer capacity for the Middle-Mile Network, it is understood that the
acceptance of public funds may come with conditions imposed by the Office and Administrator,
including open-access requirements or cost constraints for the applicable network services or
facilities. Communications providers can then decide whether to accept any conditions associated
with participation in this $3.25 billion public investment.
Commission to “use its regulatory authority” to enforce such contractual commitments, and there

is no indication in SB 156 that the Legislature intended the Commission to assume that role.

As noted above, Comcast understands these questions to refer to maintaining open access
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If the above questions refer to generally applicable rules or obligations for communications
providers in California, they are overbroad and beyond the scope of the Commission’s authority —
both under SB 156 and more general principles of state and federal law. The Ruling errs in
assuming that the Commission’s “regulatory authority [over] telecommunications service
providers” extends to broadband Internet access, which is an interstate information service.®
Under controlling Federal Communications Commission (“FCC”) and court precedent,
information services may not be regulated as telecommunications services, or more generally as
common-carrier or public utility services.”  Tariffing, price regulation, and wholesale
access/unbundling are classic forms of common carrier regulation, which a state may not lawfully
impose on broadband as an interstate information service.® In addition, the Ruling’s reference to

“enforceable open-access . . . requirements” would effectively mandate common carrier treatment

of broadband infrastructure because, as the D.C. Circuit has observed, “the basic characteristic that

¢ Restoring Internet Freedom, Declaratory Ruling, Report and Order, and Order, 33 FCC Red. 311 9 87
(2018) (finding that “economic theory, empirical studies, and observational evidence support
reclassification of broadband Internet access service as an information service rather than the application
of public-utility style regulation on ISPs”) aff’d in relevant part by Mozilla Corp. v. FCC, 940 F.3d 1, 35
(D.C. Cir. 2019), rehearing en banc denied, No. 18-1051 (D.C. Cir. Feb. 6, 2020).

7 See Verizon v. FCC, 740 F.3d 623, 655 (D.C. Cir. 2014) (stating that “common carrier treatment of
‘information service’ providers . . . is undoubtedly prohibited™); California v. FCC, 39 F.3d 919, 932 (9th
Cir. 1994) (recognizing FCC authority based on general goals of Title I of the Communications Act to
“preempt[] state regulations requiring separate facilities and personnel for the intrastate portion of
enhanced services that are offered both interstate and intrastate” and rejecting claims that such preemption
can only be based on “specified regulatory duties under Title II of the Act”).

8 See N. Y. State Telecomms. Ass’'n v. James, No. 2:21-cv-2389, 2021 U.S. Dist. LEXIS 110127, at *18
(E.D.N.Y. June 11, 2021) (“In reclassifying broadband internet as a Title I information service, the FCC
made the affirmative decision not to treat it as a common carrier.”); id. at *21 (holding that a state law
requiring ISPs to offer specifically priced service plans to low-income households “is rate regulation, and
rate regulation is a form of common carrier treatment” prohibited by the FCC’s information service
classification); vy Broad. Co. v. AT&T, 391 F.2d 486, 491 (2d Cir. 1968) (concluding that “questions
concerning the duties, charges and liabilities of . . . telephone companies with respect to interstate
communications service are to be governed solely by federal law and that the states are precluded from
acting in this area”).
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distinguishes common carriers from private carriers . . . [is] [t]he common law requirement of
holding oneself out to serve the public indiscriminately.”’

Even when the FCC previously classified broadband as a Title II telecommunications
service, it specifically rejected these forms of heavy-handed utility regulation through forbearance
decisions guaranteeing ‘“no unbundling of last-mile facilities, no tariffing, no rate regulation, and

no cost accounting rules.”!”

The FCC also “malde] clear that the states are bound by our
forbearance decisions.”'! And while it invokes other Title II provisions, the 2020 FCC order cited
in the Ruling is limited to ILEC unbundled network elements (“UNEs”) under a statutory
framework for voice services and therefore provides no basis for unbundling of broadband
infrastructure, much less broadband infrastructure indirectly affiliated with CLECs.!> To the
extent it is relevant at all, the cited FCC order reflects a federal decision to eliminate antiquated
UNE obligations that are no longer needed in a more competitive environment.!>  State

commissions are bound by these FCC forbearance decisions as well.!* For all of these reasons,

the Ruling’s questions should not be misconstrued to propose open access, tariffing, or

? Verizon, 740 F.3d at 651 (citation and quotation marks omitted). In contrast, a provider “will not be a
common carrier . . . where its practice is to make individualized decisions, in particular cases, whether
and on what terms to deal.” Id.

10" Protecting and Promoting the Open Internet, Report on Remand, Declaratory Ruling, and Order, 30
FCC Red. 5601 437 (2015); see also id. § 417 (granting forbearance “from imposing last-mile
unbundling requirements, a regulatory obligation that several commenters argue has led to depressed
investment in the European broadband marketplace™).

114, 9 432.

12 See Modernizing Unbundling and Resale Requirements in an Era of Next-Generation Networks and
Services, Report and Order, 35 FCC Red 12425 (2020) (discussing unbundled access requirements for
ILECs under 47 U.S.C. § 251(c)(3)).

13 See id. 9 24 (stating the FCC’s decision to “eliminat[e], subject to a transition period, unbundling
obligations for loops, transport, and other elements where record evidence shows that they are no longer
necessary for reasonably efficient competitors to enter the market”).

4 See 47 U.S.C. § 160(e) (“A State commission may not continue to apply or enforce any provision of
[the Communications Act] that the [FCC] has determined to forbear from applying.”).
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affordability requirements for broadband networks or services generally, and there would be no
lawful basis for the Commission to impose such requirements in this proceeding or elsewhere.

2. Additional Factors to Consider: What additional criteria should the
Staff Report take into consideration and to what extent, including, but
not limited to:

Affordability;

Redlining;

Route redundancy;

Competition;

Hardening, undergrounding, deployment in high fire threat areas;
Cell coverage; and

e Labor and economic development benefits.

COMCAST’S RESPONSE

Again, these factors must be considered in light of the Commission’s specific statutory
mandates under SB 156. Many are beyond the scope of the Commission’s role and would be better
addressed (if at all) by the Office or Administrator. In the response below, Comcast comments on
certain of these factors.

With respect to affordability, SB 156 directs the Commission to “identify [Middle-Mile
Network] locations that will enable last-mile service connections and are in communities where
there is no known middle-mile infrastructure that is open access, with sufficient capacity, and at
affordable rates.”!> The Commission’s task is therefore to identify areas that lack existing middle-
mile capacity that is “affordable” to potential last-mile ISPs, in order to avoid duplicating
infrastructure that already serves that purpose. To that end, the Commission has issued an
extensive data request seeking locations, available speeds, and pricing for middle-mile facilities
throughout the state. Notably, however, SB 156 does not ask the Commission to consider factors

such as household income, pricing of last-mile broadband services available to consumers, or

15 Gov’t Code § 11549.54(b).
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affordability of communications services generally. Those issues are beyond the proper scope of
the Commission’s staff report, and any attempt to shoehorn broadband rate regulation into a
proceeding focused on identifying priority routes for the Middle-Mile Network would be
inappropriate and unlawful as explained above.

Relatedly, the Commission should reject misplaced suggestions to base Middle-Mile
Network route recommendations on historical redlining maps or unfounded accusations of
systemic “digital redlining” throughout California, which have no basis in SB 156 or in objective
fact. The record of Phase II-B of this proceeding reflects that high-speed broadband is available
to the vast majority of Californians without regard to income, race, ethnicity, or socioeconomic
status, and that remaining gaps in deployment are more accurately attributable to population
density, remoteness, and other factors that have nothing to do with discrimination by ISPs.'¢
Comcast will not repeat those arguments here, but it bears emphasis that a Middle-Mile Network
designed to remedy unsubstantiated allegations of redlining would almost certainly waste public
funds by building excess middle-mile capacity in populated areas — which would do little or
nothing to increase broadband availability or adoption by low-income households — while leaving

behind truly unserved areas of California.

16 See Comcast Comments, R.20-09-001, at 2 (July 2, 2021) (noting that 95 percent of California
households have access to fixed broadband at 100 Mbps download speeds, according to the
Commission’s own data, with near universal availability in urban areas); Isracl-Keating Decl. 9 14 (“We
observe no evidence of systemic redlining by ISPs in general in California—and no evidence of redlining
by Comcast in particular in the state. The CPUC’s own data demonstrate that high-speed broadband
service is deployed widely in California. In the few exceptions where only lower-speed service is
available, available evidence does not support income as determining the deployment decisions.”); see
also NCTA - The Internet & Television Association, Cable Broadband Providers Deploy Fast Internet to
All Communities Regardless of Income or Race (Sept. 22, 2021), https://www.ncta.com/whats-new/cable-
broadband-providers-deploy-fast-internet-all-communities-regardless-of-income-or-race (finding based
on extensive analysis of nationwide FCC and census data that cable broadband providers offer gigabit
service to 91 percent of urban households in low-income areas, as compared to 94 percent of all middle-
income households and 90 percent for areas with the highest income households, with virtually no
difference in availability of gigabit services based on race or ethnicity).
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Finally, it should be noted that U.S. Treasury regulations for use of Coronavirus Fiscal
Recovery Funds define “unserved and underserved households or businesses” as those that “are
not currently served by a wireline connection that reliably delivers at least 25 Mbps download
speed and 3 Mbps of upload speed.”!” While both SB 156 and federal regulations support — and
indeed, require — a focus on unserved areas as the Commission recommends locations for the
Middle-Mile Network, wireless coverage is not a relevant factor in that analysis. Likewise, it
would be speculative and wasteful for California to build excess middle-mile capacity for the
purpose of increasing wireless coverage in areas that already have wireline broadband.

3. Middle-Mile Network Services for ISPs: The statute mandates that the
State of California take into consideration various aspects that will
increase the attractiveness and usefulness of the statewide open-access
middle-mile broadband network for commercial internet service
providers.

e  What specific locations, routes, interconnection points, regeneration
points, and tie-ins should the Commission consider in order to
increase the attractiveness and usefulness of the statewide open-
access middle-mile broadband network for commercial internet
service providers?

e How can existing interconnection points or the creation of new
interconnection points improve access for communities?

e  What technical performance characteristics will increase the
attractiveness and usefulness of the statewide open-access middle-
mile broadband network for commercial internet service providers?

e What network design and other design, technical, business, and
operational considerations will increase the attractiveness and
usefulness of the statewide open-access middle-mile broadband
network for commercial Internet service providers?

e  What services should the network provide commercial providers
(e.g., dark fiber, lit fiber, colocation, wireless backhaul, etc.)?

e [If the network offers dark fiber, how many strands of dark fiber
should the network make available on each route? What should the
lease terms be?

1731 C.F.R. § 35.3 (emphasis added).
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COMCAST’S RESPONSE

In the first round of comments, many parties identified potential Middle-Mile Network
routes that would enable new connections in unserved areas, as well as routes proposed by the
Commission that are not needed because they would duplicate existing network infrastructure. As
Comcast commented recently, the Commission should consider all of these recommendations and
issue a revised highway route map based on service availability at the 25/3 Mbps threshold
specified in SB 156. Interested parties, including Comcast and other ISPs, should then be
permitted to comment on whether they already provide service in areas targeted for new middle-
mile deployment.'®

Comcast has no additional comment at this time regarding technical performance
characteristics and other issues identified in these questions but reserves the right to comment
further on reply.

4. Middle Mile Network Services for Consumers

e The middle mile network must prioritize connections to anchor
institutions that lack sufficient high-bandwidth connections. Should
the statewide middle mile network provide direct service to anchor
institutions?

e Should the middle-mile network directly provide broadband
Internet access service, voice service, etc.?

e The Commission’s 72-hour backup power requirements apply to all
facilities-based wireline and wireless communications service
providers that provide service in Tier 2 and Tier 3 High Fire Threat
Districts. Should the Commission consider additional
requirements?

COMCAST’S RESPONSE

Respectfully, many of these questions are inconsistent with SB 156 and misconstrue both

the purpose of the Middle-Mile Network and the Commission’s role in implementing it. The

18 See Comcast Reply Comments, R.20-09-001, at 2 (Sept. 21, 2021).
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Legislature intended the Middle-Mile Network “to provide an opportunity for last-mile providers,
anchor institutions, and tribal entities to connect to, and interconnect with other networks.”'® By
design, the Middle-Mile Network cannot and should not “directly provide broadband Internet
access service, voice service,” or any other communications services fo end-users. Expansion of
the Middle-Mile Network into a statewide broadband access network or state-run communications
service provider would vastly exceed the project’s stated purpose and rapidly deplete finite funding
for network construction. Instead, the Commission should focus on identifying Middle-Mile
Network routes that enable ISPs to provide new last-mile connections in unserved areas as the
Legislature intended.

5. Last-Mile Providers: The middle-mile network must enable last-mile
connections.

e How can the middle-mile network enable last mile connections in
unserved, underserved and served areas of the state?

e How can the middle mile network assist the operation and
development of public broadband networks? Are there
opportunities to aggregate network monitoring, provide a managed
voice service, security services, call center, and other back-office
services among public networks?

COMCAST’S RESPONSE

Consistent with SB 156 and Treasury regulations, the best way to ensure that the Middle-
Mile Network enables new last-mile connections is to prioritize network routes in areas that
currently lack broadband.?® A focus on unserved areas will provide the greatest benefit to
California communities and businesses that would not otherwise have the broadband infrastructure

necessary to support last-mile deployment. In contrast, Middle-Mile Network routes through

19 Gov’t Code § 11549.52(a).

20 See id. § 11549.54(d) (directing the Commission to “prioritize locations that enable last-mile
connections to residences unserved by 25 mbps downstream and 3 mbps upstream”).
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“served areas of the state” would be both contrary to legislative intent and ineffective in enabling
new last-mile connections where robust broadband services are already available. As Comcast has
noted previously, remaining gaps in broadband availability in populated areas generally have little
or nothing to do with a lack of middle-mile infrastructure, and instead are almost entirely related

to distinct factors that limit last-mile deployment.?!

Additional middle-mile capacity in served
areas would do nothing to address those remaining deployment challenges, which should be
addressed through other proceedings and funding programs.??

Prioritizing Middle-Mile Network routes to “assist the operation and development of public
broadband networks” would also stray from statutory directives. As noted above, SB 156 requires
the Commission to consider factors “that would increase the attractiveness and usefulness of the
[Middle-Mile Network] for commercial internet service providers.”® In addition, the statutory
definition of “open access” requires “equal non-discriminatory access to eligible entities on a
technology and competitively neutral basis, regardless of whether the entity is privately or publicly
owned.”” A Middle-Mile Network designed around the unique needs and desires of public
network operators would not comply with those requirements while ignoring that the private sector

has a far more established track record of successful last-mile deployment.”> Issues such as

“opportunities to aggregate network monitoring, provide a managed voice service, security

21 See Comcast Reply Comments, R.20-09-001, at 11 (Sept. 21, 2021).

22 See, e.g., Assigned Commissioner’s Ruling, R.20-09-001 (Sept. 23, 2021) (seeking comment on
proposals to implement the SB 156 Federal Funding Account grant program for last-mile deployment).

2 Gov’t Code § 11549.54(f)(1)(B).
214, § 11549.50(¢).

25 See Comcast Comments on OIR, R.20-09-001, at 37-39 (Oct. 12, 2020) (discussing research
demonstrating how government-owned broadband networks rarely generate enough revenue to recover
the cost of deployment and frequently fall short of promises to create new jobs, promote economic
development, or provide low-cost access to broadband).
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services, call center, and other back-office services among public networks” are either
inappropriate considerations in Middle-Mile Network routing or simply beyond the scope of the
Commission’s responsibilities.

6. Other States: Numerous other states operate open-access networks,
including but not limited to Illinois, Kentucky, Massachusetts,
Michigan, Missouri, North Carolina, Ohio, Virginia, and Washington.

e Are there any successes or pitfalls the State of California should take

into consideration from other statewide open-access networks or
even from other countries?

COMCAST’S RESPONSE

The California Cable & Telecommunications Association (“CCTA”) has offered a detailed
analysis of publicly funded networks in the above states, which shows that many projects have
experienced great delay in producing any of the projected benefits or have not been economically
viable at all.?® Notably, several of the examples are educational networks that connect public
schools and universities rather than supporting consumer broadband services, and none approach
the scale or financial risk of the Middle-Mile Network if it is not designed and operated to
realistically enable new last-mile connections. Comcast concurs with CCTA’s observations and
urges California not to repeat mistakes documented in other states.

I11. CONCLUSION

The Commission should focus on its statutory mandates under SB 156 to identify priority
Middle-Mile Network routes to enable new last-mile connections in unserved areas of California
in collaboration with the Office and the Administrator. The additional questions raised in the

Ruling are largely beyond the scope of those core responsibilities and should not distract from the

26 California Cable & Telecommunications Association, Broadband Networks Must Be Viable,
https://calcable.org/wp-content/uploads/2021/07/CCTA-Broadband-Networks-Viability-Report-June-

2021.pdf.
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task at hand. In any event, this phase of the proceeding should be limited to informing the staff
report that SB 156 has directed the Commission to prepare — not consideration of broader
regulatory mandates that would exceed the Commission’s authority and do nothing to advance

deployment of the Middle-Mile Network.
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