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L. INTRODUCTION

Senate Bill (SB) 156, signed into law on July 20, 2021, initiates the creation of a
statewide open-access middle mile network. The new law requires, among other items, the
California Public Utilities Commission (Commission) to solicit and receive public comments,
within 90 days of enactment, on a number of topics related to the network. On August 6, 2021,
the Assigned Commissioner issued a ruling seeking comment on several issues related to this
statewide middle-mile network, as required by the new law. Building on that ruling, the
Assigned Commissioner issued another ruling on September 9, 2021 seeking additional comment
on issues raised in comments and on other items identified in the new statute. Small Business
Utility Advocates (SBUA) hereby submits these comments on those issues that most directly
impact small businesses in California.
IL. COMMENTS

1. Open-Access: As described in more detail in the Order Instituting Rulemaking that
initiated this proceeding, the Commission has regulatory authority [over]

telecommunications service providers.
* Should the Commission adopt a tariffing requirement for open-access networks?

Yes. A tariff requirement for open-access networks that is set to recover costs plus

authorized rate of return will enable equitable and efficient recovery of costs to the



communications provide. In a competitive market, the tariff would be set at short term marginal
cost, as this represents the cost of providing additional service, and results in accurate price
signals to customers, leading to efficient allocation of broadband service. The Commission
should take whatever time needed to confirm that there is adequate competition before setting the
price equal to short term marginal cost. However, when a service is provided by a sole utility in a
given territory, economic efficiency is not typically achieved with a tariff representing short term
marginal costs.

To ensure the tariff is effective, SBUA recommends that the Commission require the
communications providers to analyze and report on whether the tariff is adequately covering
costs without providing excess profits, or discouraging competition, while simultaneously
ensuring that customers are offered reasonable prices.

* In October 2020, the Federal Communications Commaission (FCC) eliminated a

number of network unbundling and resale requirements placed on Incumbent
Local Exchange Carriers, including requirements for DS1 and DS3 loops, and
dark fiber transport provisioned from wire centers within a half-mile of
competitive fiber networks. (See In the Matter of Modernizing Unbundling and
Resale Requirements in an Era of Next-Generation Networks and Services, WC
Docket No. 19-308, FCC 20-152) How will this impact Competitive Local
Exchange Carriers in California that currently utilize these services to provide

telecommunications services, including last-mile broadband Internet access
service?

These requirements may have a detrimental impact on Competitive Local Exchange
Carriers (CLECs) in California, resulting in decreased competition and negatively impacting the
deployment of equitable and efficient broadband services. The intention of FCC-20-152 is to end
rules that stifle broadband deployment except in areas where they are still necessary to promote
competition. However, as noted by Acting Federal Communications Commission (FCC)
Chairperson Jessica Rosenworcel in her official Statement on this decision: “I am concerned that

this decision relies on analyses that overstate the presence of competition and do not



meaningfully consider how the retirement of legacy facilities will impact the availability of

consumer broadband in the future.”!

Vigilant Commission oversight, including requiring IOUs to report cost and revenue data
demonstrating that they are offering competitive rates without excessive rates of return will help
to ensure adequate competition among broadband providers. Also, the Commission should
monitor the extent to which there is true competition in providing retail broadband service,
including by identifying the number of competing retail service providers, and their market share
in each market. This will help to ensure that broadband service is available at affordable rates for
all customers.

2. Additional Factors to Consider: What additional criteria should the Staff Report
take into consideration and to what extent, including, but not limited to:

+ Affordability

* Redlining;

* Route redundancy;

* Competition;

* Hardening, undergrounding, deployment in high fire threat areas;

* Cell coverage; and
* Labor and economic development benefits.

Even before the pandemic, the majority of small businesses regularly struggled with cash
flow.? Then, the COVID-19 crisis created hit, which resulted in even more unprecedented
challenges to cash flow, which may continue into the future.> And the problem is even worse for

small business in low-income, disadvantaged, or hard-to-reach areas, many of which are not

! Statement of Commissioner Jessica Rosenworcel, Approving in Part, Dissenting in Part,
Re: Modernizing Unbundling and Resale Requirements in an Era of Next-Generation Networks and
Services, WC Docket No. 19-308, https://docs.fcc.gov/public/attachments/FCC-20-152A4.pdf, 10/28/20.

2 Survey: 2019 QuickBooks State of Small Business Cash Flow, 5/27/21
(https://quickbooks.intuit.com/r/getting-paid/state-of-payments-cash-flow-2021/).

3 COVID and Cash Flow, Wells Fargo Small Business Resource Center, at
https://smallbusinessresources.wf.com/covid-cash-flow/




served by broadband. This is a result of redlining, as well as insufficient competition. Since as
early as 2010, it’s been demonstrated that a lack of competition in broadband providers was
having a negative impact on rural businesses.* The same is still true today. As such, affordability,
redlining, and competition are of primary concern to small businesses and are criteria the Staff
Report should take into consideration. Competition is also unique important.

Consideration of all the other factors identified here is also vital to meeting the intentions
of SB 156. For example, route redundancy, hardening, undergrounding, and deployment in high
fire threat areas are essential to providing reliable broadband communications.

And with respect to labor and economic development benefits, goal number seven of the
Commission’s Environmental and Social Justice Action Plan is to “Promote economic and
workforce development opportunities in ESJ communities.” The Commission has further
emphasized the importance of this goal in a Memorandum of Understanding co-signed with the
California Workforce Development Board, to “...ensure the state has the workforce and
industry-based training partnerships necessary to meet its clean energy and clean transportation
goals, while building pathways into the middle class and beyond for Californians who have been
historically excluded from opportunity or shouldered a disproportionate share of climate and
environmental costs.” Labor and economic development benefits are important issues for small

businesses and SBUA requests that the Staff Report to take them into consideration.

4 Study: The Impact of Broadband Speed and Price on Small Business, US Senate Committee on Small
Business and Entrepreneurship, 11/16/10 (https://www.sbc.senate.gov/public/index.cfm/2010/11/report-
the-impact-of-broadband-speed-and-price-on-small-business).

> California Public Utilities Commssion and California Workforce Development Board, “Memorandum of
Understanding Between the California Public Utilities Commission and the California Workforce
Development Board on Workforce Development for Environmental and Social Justice,” 10/20.



Additional criteria that the Staff Report should take into consideration include the
importance of engaging community support and involvement, including community-based
organizations (CBOs). The Staff Report should consider the importance community support and
involvement plays in the success of building out a middle-mile network that connects to local
last-mile access, particularly for underserved communities.®

3. Middle-Mile Network Services for ISPs: The statute mandates that the State of

California take into consideration various aspects that will increase the

attractiveness and usefulness of the statewide open-access middle-mile broadband

network for commercial internet service providers.

* How can existing interconnection points or the creation of new interconnection
points improve access for communities?

The existing and new interconnection points can be utilized to improve access for
communities by enabling bandwidth intensive applications, such as telehealth, remote working,
virtual education, social media, inter-governmental collaboration, cloud-based apps, advanced
smart grid services, and more. Taking these steps would for the first time provide these
communities with access to the broadband middle mile network, enabling many new broadband
services. These new broadband services can include local government services, such as
managing energy efficient streetlights, security cameras, open-source apps to engage local
citizens, air quality management, traffic management, and public safety enhanced by a variety of

real-time sensors.

% In the Commission’s efforts to identify communities where there is no known middle-mile infrastructure
that is open access, with sufficient capacity, and at affordable rates, CBOs could be of great assistance.
The same is true of identifying areas that can be built expeditiously, areas with no known middle-mile
network access, regions underserved by middle-mile networks, and regions without sufficient capacity to
meet future middle-mile needs as raised in the Statement of FCC Commissioner and Acting Chairperson
Jessica Rosenworcel. Such support and involvement could also be instrumental in the conducting and
analysis of the results of surveys that assess demand and solicit support for connectivity to local areas in
greatest need of broadband. And finally, they can support with the development of a local workforce,
which can also be considered in connection with the analysis of labor and economic development
benefits.



*  What network design and other design, technical, business, and operational
considerations will increase the attractiveness and usefulness of the statewide
open-access middle-mile broadband network for commercial Internet service
providers?

Sharing network transport costs of the middle-mile network will increase the
attractiveness and usefulness of the statewide open-access middle-mile broadband network for
commercial Internet service providers (ISPs) by lowering the infrastructure costs for last-mile
providers.

Generally, there are two business models applicable for open access networks:

Two-layer model: the network owner operates the network and multiple retail service
providers deliver services over their last-mile networks

Three-layer model: the physical fiber network is owned by the government (or private
business), while the operations and maintenance of the network and provision of services is by a
separate entity, and retail service providers deliver services.

A fundamental difference between these two models is that, with the two-layer model,
the network owner also operates the network, whereas with the three-layer model, a separate
entity operates the network. Either model is generally feasible, but the Commission might prefer
the three-layer model, if it determines that customers’ interests might be better served by having
one entity own the network, and another operate it.

Public-private partnerships, such as the two models described above, also have the added
benefit of increasing the attractiveness and usefulness of the statewide open-access middle-mile
broadband network for commercial ISPs by enabling them to expand access to remote and less
profitable areas.

Interconnection of middle-mile network to last-mile locations facilitates connectivity to

communities with greatest need for broadband services. The focus should be on underserved,



disadvantaged, hard-to-reach, and small business customers. Without the middle mile access,
private sector companies may decide that providing broadband services is not sufficiently
profitable. Commercial ISPs which previously determined that providing broadband service to
these areas was not profitable, would now be able to earn a sufficient profit to justify sustainable
broadband service.

*  What services should the network provide commercial providers (e.g., dark
fiber, lit fiber, colocation, wireless backhaul, etc.)?

The network should ensure that each commercial service provider has sufficient
bandwidth and provide resilient quality of service to meet the broadband needs of each customer.
While the FCC and the Commission have accepted 25 MBPS downstream and 3 MBPS upstream
as “sufficient,” Acting FCC Chairperson Rosenworcel has stated that the FCC should consider
raising the downstream minimum to 100 MBPS, and several US Senators have recently called
for a broadband definition of 100 MBPS minimum for both downstream and upstream.’

SBUA recommends that the Commission adopt h this higher minimum standard of 100
MBPS for broadband, in order to ensure network reliability adequate to meet the growing
broadband needs for underserved communities and small businesses to thrive in our current
economy.

4. Middle Mile Network Services for Consumers
* The middle mile network must prioritize connections to anchor institutions that

lack sufficient high-bandwidth connections. Should the statewide middle mile
network provide direct service to anchor institutions?

Yes. Anchor institutions, including CBOs and vital local government agencies, are

essential for the access to broadband services which low-income residential and business

7 Jon Brodkin, “100 Mbps uploads and downloads should be US broadband standard, senators say”,
https://arstechnica.com/tech-policy/2021/03/100mbps-uploads-and-downloads-should-be-us-broadband-
standard-senators-say/, 3/4/21.




customers may not be able to otherwise afford. Therefore, the statewide middle mile network
should provide direct service to them. If direct services are not provided there will be many
vulnerable, underserved, and disadvantaged customers and communities that would be without
broadband service, as well as all of the services that having broadband makes possible, due to
lack of income and/or lack of access.

e Should the middle-mile network directly provide broadband Internet access
service, voice service, etc.?

Yes. The middle-mile network should directly provide broadband Internet access service
such as voice, etc., as this will increase competition, and drive down prices for customers that
need to purchase internet and voice services.

5. Last-Mile Providers: The middle-mile network must enable last-mile connections.

* How can the middle-mile network enable last mile connections in unserved,
underserved and served areas of the state?

Enabling last mile connections is expensive. When it comes to the middle-mile enabling
last-mile connections, providing access to affordable capital to last-mile providers is essential.
Other sources of funding for financing last-mile access include state grants, and municipal
economic development grants or programs. Another option is a Capital Project Fund, which is
sometimes used to supply financing for large-scale infrastructure projects such as highways. This
phased approach was used by Palm Coast, Florida, to split the $2.5 million infrastructure project
into a five-year plan with five investments of $500,000 each year.®

Another source for capital 1s through Tax Increment Financing (TIF), which enables

specified districts to borrow funds for redevelopment to subsidize infrastructure, and to be paid

8 Institute for Local Self-Reliance, “Open Access”, https:/muninetworks.org/content/open-access.




back in future taxes. TIF was successfully utilized in Bozeman, Montana’s local effort to bring
next-generation technology to their local community.’

6. Other States: Numerous other states operate open-access networks, including but
not limited to Illinois, Kentucky, Massachusetts, Michigan, Missouri, North
Carolina, Ohio, Virginia, and Washington.

* Are there any successes or pitfalls the State of California should take into

consideration from other statewide open-access networks or even from other
countries?

An example of an approach which failed comes from Provo, Utah. The network
depended upon a wholesale model relying upon ISPs that overpromised and under-delivered.!®
Specifically, several of the ISPs promised to deliver broadband services over the Provo
Municipal broadband network but then failed to do so, exiting the market prematurely.!!

An example of a successful wholesale market approach comes from Mount Vernon,
Washington, in which the municipality sells bandwidth in bulk to ISPs. The bandwidth can be
bundled, including “triple-play” (phone, TV, Internet) applications, and sold to customers. The
ISPs pay for the right to provide services over the shared network. The Mount Vernon
municipality receives 15% of the gross income of each ISP utilizing the network. !

The Commission should also consider Stockholm, Sweden, which built the world’s
largest open-access full fiber network in 1994. In April 2020, more than 70% of the homes and

businesses in Stockholm are passed by fiber, with about 50% actually connected to the

’Id.
07d.

! Steven Titch, “Municipal Broadband Fails—Again”, https://reason.org/commentary/municipal-
broadband-fails-agai/, 1/28/08

2 1d.




network.!® Today, its fiber network covers about 90% of the city’s homes and businesses.'*

Broadband fiber networks have expanded to at least 200 of the 290 municipalities in Sweden,

with networks covering entire communities. In addition to serving homes and businesses, their

fiber broadband networks typically also lease dark fiber to private carriers and connect cell

towers, offering effective competition, and reducing prices while improving service levels.'>
7. Other Issues Not Covered

* Are there any issues the State of California should take into consideration as it
develops the statewide middle mile network?

It’s important for the Commission to consider the full breadth and scope of the benefits of
having broadband, and how these benefits are even more pronounced for underserved,
disadvantaged, hard-to-reach, and small business customers. There are many intangible benefits
of broadband access which are difficult to quantify, but critical for consideration of the true
benefits of having broadband access. Such difficult-to-quantify benefits can include comfort,
safety, digital skills, online education, job search capabilities, higher property values, increased
job growth, higher rates of successful business formation, and lower unemployment rates.'®
Broadband access also provides greater access to online services that improve health and life

outcomes, such as online healthcare services and social networks.'”

13 Mikael Sandberg, “Open access full-fibre networks: The magic Swedish ingredient in creating a
successful unicorn factory”, https://www.itproportal.com/features/open-access-full-fibre-networks-the-
magic-swedish-ingredient-in-creating-a-successful-unicorn-factory/, 4/3/20.

14 Institute for Local Self-Reliance, “Open Access”, https://muninetworks.org/content/open-access.

15 Masha Zager, “Municipal Fiber in Sweden”, https://www.bbcmag.com/community-
broadband/municipal-fiber-in-sweden, Nov/Dec 2019.

16 Brookings, “The benefits and costs of broadband expansion”, https://www.brookings.edu/blog/up-
front/2021/08/18/the-benefits-and-costs-of-broadband-expansion/, 4/18/21.

7 Id.
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These benefits are even more dramatic for underserved, disadvantaged, hard-to-reach,
and small business customers. This increased benefit can be explained using the economics
concept of Diminishing Marginal Utility, in which it is demonstrated that the higher a customer’s
income, the lower the value they place on receiving additional cash, product, or service. For
example, a benefit that saves someone a dollar has a more dramatic impact on someone with less
economic resources than someone with more. In this way, the benefits of affordable broadband,
along with the tangible and intangible benefits that come from having adequate broadband, are of
greater value to communities with less access to such services than to communities with greater
access.

III. CONCLUSION

SBUA appreciates the opportunity to provide the Commission with comments on these
issues related to this statewide middle-mile network, which are of great importance to small
businesses throughout California.

Dated: October 1, 2021
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