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L INTRODUCTION
Pursuant to the August 6, 2021 Assigned Commissioner’s Ruling (“Ruling”), and the
September 9, 2021 E-Mail Ruling Ordering Additional Comments As Part of Middle-Mile Data
Collection (“E-Mail Ruling”), and in accordance with Rule 6.2 of the California Public Utilities
Commission (“Commission”) Rules of Practice and Procedure, the National Diversity Coalition'
(“NDC”) respectfully submits the following Additional Opening Comments. The E-Mail Ruling
requests public comments on recommended locations for a statewide open-access middle-mile
broadband network.

II. DISCUSSION

A. The Commission Has a Statutory Obligation to Identify and Prioritize Open-
Access Middle-Mile Broadband Network to Unserved Areas

! National Diversity Coalition members include the National Asian American Coalition (NAAC), Advancing the Seed,
Inc., African American Chamber of Commerce, African American Fire Fighter Museum, Asian Business Association,
Asian Journal, Boys of Color of Santa Ana, Community Connections LLC, COR Community Development
Corporation, El Mundo, Impact Southern California, Instituto de Avance Latino, Island Pacific Supermarkets, The
Jesse Miranda Center for Hispanic Leadership, Korean American Coalition LA, Latino Coalition for Community
Leadership, Los Angeles Latino Chamber of Commerce, Macedonia Community Development Corporation,
Network of Myanmar American Association, Santa Maria Group, OASIS Center International, Templo Calvario CDC,
and Youth Business USA. In numerous prior proceedings before this Commission, NDC members have appeared
under the name “Joint Minority Parties” or represented by NAAC.



After reading many of the opening and reply comments on the August 6, 2021 Assigned
Commissioner’s Ruling regarding locations for a middle-mile broadband network, it would be
helpful to review precisely what the new statute states. A careful reading may help all parties
better assist the Commission in fulfilling its responsibilities.

§ 11549.54.

The Public Utilities Commission, in collaboration with the third-party administrator, “a
California based nonprofit entity with demonstrated experience serving public libraries,
elementary and secondary schools, and institutions of higher education with broadband
connectivity,”? shall assist the Office of Broadband and Digital Literacy and “provide to
the Office of Broadband and Digital Literacy the locations for the statewide open-access
middle-mile broadband network in a commission staff report.””

The Public Utilities Commission “shall identify statewide open-access middle-mile
broadband network locations that will enable last-mile service connections and are in
communities where there is no known middle-mile infrastructure that is open access, with
sufficient capacity, and at affordable rates.”

The Public Utilities Commission “shall identify priority statewide open-access middle-
mile broadband network locations, including areas that can be built expeditiously, areas
with no known middle-mile network access, regions_underserved by middle-mile

networks, and regions without sufficient capacity to meet future middle-mile needs.

295

“In identifying priority statewide open-access middle-mile broadband network locations
... The Public Utilities Commission shall prioritize locations that enable last-mile
connections to residences unserved by 25 mbps downstream and 3 mbps upstream.’®

The Commission is charged with soliciting and receiving public comments within 90
days of the effective date (July 20, 2021) of this section with respect to both of the following:
(A) The current locations, routes, availability, technical performance characteristics, and

other aspects of commercial sources of supply of middle-mile broadband network
services.

2 Cal. Gov. Code § 11549.53(b)(2).

3 Cal. Gov. Code § 11549.54(a) (emphasis added)
41d. at (b) (emphasis added)

51d. at (c) (emphasis added)

6 /d. at (d) (emphasis added)



(B) The locations, routes, technical performance characteristics, network design,
regeneration points, interconnection points and tie-ins, and other design, technical,
business, and operational considerations that would increase the attractiveness and
usefulness of the statewide open-access middle-mile broadband network for commercial
internet service providers.’

As The Advanced Communications Law & Policy Institute (“ACLP”) explains, “[T]he
statute calls on the Commission to, among other things, identify ‘locations’ in the state where
open-access middle-mile infrastructure is unavailable and assign priority status to areas where
such infrastructure can be built in order to ‘enable last-mile service’ that can deliver broadband
in excess of 25/3 Mbps.”® To identify and prioritize locations, the Commission will need the help
and cooperation of the parties. There is broad agreement among the parties that the statewide
middle-mile broadband network focus should be directed “where lack of middle-mile is the key
barrier to last-mile connection.”® NDC agrees fully with ACLP that Section 11549.54(d) “clearly
defines the Commission’s purview on this matter, requesting input on how and where to
prioritize deployment in areas that are unserved by middle-mile network infrastructure capable of
‘enable[ing] last-mile connections to residences unserved by [25/3 Mbps]’ broadband service'°.
The Commission is statutorily obligated to identify and prioritize deployment of the middle-mile

network first to remote, unserved locations where there is no existing commercially available

middle-mile infrastructure of any kind, as these areas are the most in need of support. Secondary

priorities can include regions that are underserved by middle-mile networks, and regions without

sufficient capacity to meet future middle-mile needs.

7 Cal. Gov. Code § 11549.54(f)(1).
8 ACLP Reply Comments at 1-2.

% Charter Opening Comments at 6.
10 ACLP Reply Comments at 7.



B. Issues for Public Comment

Issue 2. “Additional Factors to Consider: What additional criteria should he
Staff Report take into consideration and to what extent, including, but not
limited to:”

e “Affordability:”
The Governor’s Executive Order N-73-20 begins as follows: “WHEREAS deploying
affordable and reliable broadband networks throughout California...”!! Affordability and
availability have been, and remain, the focus of the efforts to bridge the digital divide. Section

11549.54(b) is most clear that the Commission shall set affordable rates. “[T]he legislature

unanimously made it clear with the passage of the new infrastructure law that it is time for the
state government to directly deliver affordable capacity to all communities.”!?

“Given that this will be a public network that is not dependent on profits, the state is
given more flexibility to offer service at prices that are consistent across its network. The state
simply needs to provide access at rates that sustain the network over the decades, which should
allow it the ability to offer the lowest costs feasible in rural communities.”!?

NDC recommends that the Commission’s Staff Report take affordability into

consideration by identifying and prioritizing areas where service connections are not available

“at affordable rates”!* as the statute requires.

1 EO N-73-20.

12 EFF Comments at 6.

3 d. at 5.

14 Cal.Gov. Code § 11549.54(b).



e “Route Redundancy and Competition:”

According to Charter, “[t]he Middle Mile Proposal consists of approximately 8,823 miles
of fiber,”!> but “[c]ontrary to the positions of some commentors, this is not an open-ended
inquiry into broadband networks generally. Rather, as SB 156 makes clear, the focus is on
facilitating middle-mile deployment in truly unserved areas.”!®

Comcast agrees that “[t]he Commission should focus this proceeding on identifying
priority routes for the Middle-Mile Network that maximize the potential for last-mile deployment
in areas that lack access to 25/3 Mbps service. Accordingly, the Commission should modify
proposals in the Ruling and Attachment 1 highway route map that appear to prioritize routes
through major population centers and would result in duplicative middle-mile infrastructure in
areas that already have high quality broadband.”'” NDC understands that the Commission’s
Ruling and Attachment 1 was simply a “starting point” for commentors, seeking answers,
suggestions, and recommendations as to “[w]hat routes, if any, should be modified, removed
from consideration, or revised.”'® California’s $3.25 billion allocation is substantial and needs to
be spent wisely. The state should heed the recommendations of numerous commentors to
identify locations based on accurate, up-to-date data. NDC is concerned that if the state builds its
network where middle-mile infrastructure already exists, it would “squander funds on duplicative
deployment in served areas at the expense of unserved areas, the clear focus of the statute.”"

NDC joins ACLP in asking the Commission to “undertake a comprehensive inventory of all

middle-mile network assets in California and adjust its proposed route for the state’s middle-mile

15 Charter Opening Comments at 7.

16 ACLP Reply Comments at 2.

17 Comcast Comments at 17.

18 Assigned Commissioner’s Ruling at 4.
19 ACLP Reply Comments at 5.



project to avoid overlapping deployment. Doing so will avoid wasteful, unnecessary, and
inefficient overbuild, and ensure that the focus of the state is on directing resources to areas that
need it most.”?°

Therefore, NDC recommends that the Anchor Build Fiber Highways Map be modified to
remove or deprioritize areas that already have middle-mile infrastructure which supports
highspeed broadband and focus primarily on areas with no middle-mile infrastructure and
insufficient middle-mile infrastructure. The Staff Report should avoid areas that will result in
“route redundancy” and “competition” where third-party providers have already deployed
sufficient middle-mile infrastructure.

e “Hardening, undergrounding, deployment in high fire threat areas:”

The statute directs the Commission to identify priority locations “including areas that can
be built expeditiously.”?! The term “expeditiously” refers to activities which can be
accomplished quickly and without delay, such as actions that can be combined with efforts
already underway. With record levels of devastation from wildfires coupled with the ongoing
threat from California’s devastating drought, IOUs and ISPs have been engaged in continuous
efforts not only to restore infrastructure and service, but also to expand their system hardening
processes. Along with these projects, there is an opportunity to efficiently deploy additional
infrastructure to support greater broadband access. NDC recommends that the Staff Report

prioritize “areas that can be built expeditiously” as the statute requires, by including areas where

hardening efforts are already being undertaken by energy and communication utilities.

20 ACLP Comments at 6.
21 Cal.Gov. Code § 11549.54(c).



e “Sufficient Capacity:”

Executive Order N-73-20 orders that “California state agencies subject to [the
Governor’s] authority are directed to pursue a minimum broadband speed goal of 100 megabits
per second download speed to guide infrastructure investments and program implementation to
benefit all Californians.”?? Section 11549.54(c) mandates that the Commission identify priority

network locations in “regions without sufficient capacity to meet future middle-mile needs.”*

“Funding for the proposed middle-mile network will be provided, in part, by the federal
Coronavirus State and Local Fiscal Recovery Funds. These funds must be deployed in
accordance with federal requirements.”?* The building of the statewide open-access middle-mile
broadband network offers a wonderful opportunity to build each route to “allow for potential
future expansion.”” The building of the network is an “enormous undertaking, and it would be
calamitous if that network did not provide sufficient capacity to meet future needs.”?¢

The Department of Treasury’s State and Local Fiscal Recovery Funds Frequently Asked
Questions, as of July 19, 2021, addresses these issues. FAQ 6.5 asks, “What types of broadband
projects are eligible?”” The answer provided states:

The Interim Final Rule requires eligible projects to reliably deliver minimum speeds of

100 Mbps download and 100 Mbps upload. In cases where it is impracticable due to

geography, topography, or financial cost to meet those standards, projects must reliably

deliver at least 100 Mbps download speed, at least 20 Mbps upload speed, and be

scalable to a minimum of 100 Mbps download speed and 100 Mbps upload speed.

Projects must also be designed to serve unserved or underserved households and
businesses, defined as those that are not currently served by a wireline connection that
reliably delivers at least 25 Mbps download speed and 3 Mbps of upload speed.?’

22 EO N-73-20.

23 Cal.Gov. Code § 11549.54(c). (Emphasis added.)

24 Charter Opening Comments at 4.

25 CforAT Comments at 6.

%6 d.

27 Coronavirus State and Local Fiscal Recovery Funds FAQs (as of July 19, 2021) at 28.
7



NDC respectfully urges the Commission to capitalize on using these available funds to
build a middle-mile network that will reliably deliver minimum speeds of 100 Mbps download

and 100 Mbps upload.

Issue 4. “Middle-Mile Network Services for Consumers.”

e “The middle mile network must prioritize connections to anchor
institutions that lack sufficient high-bandwidth connections. Should
the statewide middle mile network provide direct service to anchor
institutions?”

“Community anchor institutions (CAls) — schools, libraries, healthcare providers,
community colleges, public media, public housing, and other community organizations — are the
key institutions that enable universal access to broadband.”?® “To fulfill this mission, every
anchor institution needs to have open, affordable, high-capacity broadband that is scalable and
adaptable to the growing information needs of the 21st century.”? As clearly referenced in
Executive Order N-73-20, and set out in Section 11549(d), anchor institutions (elementary and
secondary schools, community colleges and other institutions of higher education, government
entities, healthcare institutions, libraries, public safety answering points and technologies to
assist in the prevention or response to natural disasters, including, but not limited to, fairgrounds,
and tribal lands) should be eligible to receive middle-mile service. These institutions serve the
communities and provide support for individual households that would not otherwise have high

speed access.

28 Schools, Health & Libraries Broadband (SHLB) Coalition. “Connecting Anchor Institutions: A Broadband Action
Plan.” Evanston, IL: Benton Foundation, July 2016.

www.shlb.org/action-plan

www.benton.org/SHLB-broadband-action-plan

2 d.



By not only prioritizing, but also by providing direct service directly to anchor
institutions, the middle-mile network may be able to provide anchor institutions with service at
lower “wholesale” costs. This would allow these important community centers to focus more of
their limited resources on serving the public. However, NDC does have some concern that the
operator of the statewide middle-mile network may not be as experienced or efficient in
providing direct service as established [SPs would be, particularly in handling customer service
or technical support issues that may arise for the anchor institutions. Ideally, the middle-mile
network would provide low-cost open access service to last-mile ISPs, who would agree to pass
those savings on to anchor institutions, low-income communities, and other customers that the
statute intends to support. Therefore, NDC recommends that the Commission focus on designing
access to the middle-mile network so that last-mile ISPs are required to provide affordable
service to anchor institutions and low-income communities. If that proves unworkable, then
NDC would support providing middle-mile service directly to anchor institutions and would
recommend provisions to ensure that the middle-mile operator is able to provide adequate
customer service and technical support.

e “Should the middle-mile network directly provide broadband internet
access service, voice service, etc.?”

It does not appear that the statute contemplates voice service. Internet is the key concern,
and high-quality service provides support for other communication technology, such as Voice
Over IP and video conferencing which can substitute for and be superior to voice service. NDC
would not recommend that voice service be included in the Staff Report.

As to the question of whether the middle-mile network should provide broadband service

directly to customers, NDC has concerns regarding whether the middle-mile network operator



will have sufficient experience and efficiency in addressing customer care issues. Customers
may frequently have billing questions or technical support issues, and it would require fully
developed departments to handle these customer needs appropriately, in addition to managing
the network infrastructure. Last-mile ISPs would generally be able to focus more on customer
needs because they only maintain the last-mile infrastructure and because good customer care is
helpful in competing with other last mile ISPs. Therefore, unless there are some standards and
requirements to ensure that the middle-mile operator is sufficiently able to provide adequate
customer care, NDC would recommend against the middle-mile network offering service directly
to all customers.

e “The Commission’s 72-hour backup power requirements apply to all
facilities-based wireline and wireless communications service
providers that provide service in Tier 2 and Tier 3 High Fire Threat
Districts. Should the Commission consider additional requirements?”

Backup power requirements on communication services are essential for safety during
emergencies. People need access to vital information on the changing threat, where and when to
evacuate, and how to obtain treatment and supplies. The Commission should consider how
broadband services have fared in recent disasters to determine if any and what additional
requirements are necessary. Wireless communications networks are especially important for first
responders to coordinate their efforts. The Commission should consider additional requirements

that will provide greater assurance that first responders will be able to utilize wireless

communications during disasters in higher threat areas.

Issue 5. “Last-Mile Providers: The middle-mile network must enable last-
mile connections.”

o “How can the middle-mile network enable last mile connections in
unserved, underserved and served areas of the state?”

10



Open access and affordable rates on the middle-mile network can be offered in unserved
and underserved areas and should provide for a more profitable business model which will
encourage more last-mile providers to enter the market. Served areas that already have
sufficient middle-mile infrastructure should not be targeted through this proceeding.

III. CONCLUSION
NDC appreciates the cautious approach the Commission has taken by seeking additional
comments on the development of a statewide open-access middle-mile network. It is an
enormous undertaking and clearly needs careful consideration to be successful. NDC looks

forward to continuing to engage with the Commission to bring this project to fruition.

October 1, 2021 Respectfully Submitted,

/s/ _Jim Loepp
Jim Loepp
COMMUNITY LEGAL SERVICES

Attorney for
NATIONAL DIVERSITY COALITION
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