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I. INTRODUCTION 

Pursuant to the Assigned Administrative Law Judge’s Ruling issued on September 9, 

2021 (ALJ Middle Mile Ruling), the Public Advocates Office at the California Public Utilities 

Commission (Cal Advocates) submits these reply comments in response to the opening 

comments that parties filed and served on October 1, 2021.  The ALJ Middle Mile Ruling sought 

comments on factors for prioritizing Senate Bill (SB) 156 state-owned middle mile network 

(state middle mile network) locations, open access requirements, services the network should 

include to ensure last mile service, and lessons from other state-operated middle mile networks.  

Consistent with the guiding principles established for developing the state middle mile network,1 

the Commission should: 

 Investigate digital redlining as part of its research to recommend 
locations for the state middle mile network.  

 Include affordability of broadband plans in its staff report to the 
California Department of Technology (CDT). 

 Recommend CDT to identify potential last mile broadband service 
providers that will interconnect to the state middle mile network in 
finalizing the location of the state middle mile network. 

 Recognize that mobile broadband is not a substitute to wireline 
broadband.  

 Learn from other states’ state-owned middle mile broadband 
networks. 

  

 
1 California Department of Technology’s Middle Mile Advisory Group established three guiding 
principles for the development of the state middle mile network:  

1.  Provide affordable, open access middle mile infrastructure,  

2.  Build expeditiously, leveraging existing infrastructure networks and construction 
projects, where feasible, and  

3.  Prioritize connectivity to unserved and underserved communities, including 
community institutions. 
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II. DISCUSSION 

A. The Commission should include redlining and affordability of 
broadband service in the Commission’s staff report to CDT on 
the locations for the state middle-mile network. 

The clear intention of SB 156 is to expand broadband access to people who are being 

excluded from receiving broadband service from last mile broadband service providers.  A 

thorough investigation into redlining is an important element to determine locations where 

people are left behind without access to broadband service.  As such, the Commission should 

disregard Comcast’s assertion2 that the Commission should discontinue its investigation of 

digital redlining as part of its research to recommend locations for the state middle mile network.   

The Commission should also include affordability of broadband plans in its staff report to 

CDT, consistent with the intent of SB 156.  Comcast3 and AT&T4 state that affordability of 

broadband plans should not be a consideration in the Commission’s staff report to CDT and 

claim that SB 156 does not contemplate affordability.  AT&T also argues5 that affordability 

considerations would be moot because state governments are preempted from rate regulation.  

Both Comcast’s and AT&T’s claims are incorrect. 

First, broadband affordability is intertwined with broadband access.  Low-priced 

broadband plans should be available to low-income households.  Moreover, SB 156 specifically 

states that the location of the state middle mile network should be “in communities where there is 

no known middle mile infrastructure that is open access, with sufficient capacity, and at 

affordable rates.”6  The Commission cannot successfully advance broadband access throughout 

California without ensuring that broadband plans are affordable to the communities that need 

them, and that includes low-priced broadband plans for low-income households.  SB 156 also 

specifically contemplates that CDT will set reasonable policies above and beyond the text of SB 

 
2 Comments of Comcast Phone Of California, LLC (U-5698-C) On Assigned Administrative Law Judge’s 
Ruling, R.20-09-001, October 1, 2021 (hereinafter “Comcast Opening Comments”), p. 7. 
3 Comcast Opening Comments, pp. 6-7. 
4 Opening Comments Of AT&T California (U 1001 C) On E-Mail Ruling Ordering Additional Comments 
As Part Of The Middle-Mile Data Collection, R.20-09-001, October 1, 2021 (hereinafter “AT&T 
Opening Comments”), pp. 5-6.  
5 AT&T Opening Comments, pp. 3-4. 
6 Govt. Code § 11549.54(b). 
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156 to achieve its goals, providing that “In the operation of the statewide open-access middle 

mile broadband network, the office may establish reasonable user policies, perform reasonable 

network management practices, and create related standards and policies.”7  Given SB 156’s  

explicitly stated goals of expanding broadband access to unserved and underserved Californians, 

it is reasonable for the Commission to recommend that CDT establish a policy requiring last mile 

broadband service providers opting into the system to offer low-priced plans for low-income 

households. 

Second, the Commission has recognized that Mozilla v. FCC8 resulted in greater 

regulatory authority at the state level, not less.  “[T]he Mozilla decision has now clarified the 

applicable scope of the FCC’s authority over broadband Internet access service and ability to 

preempt state law.  As the court in Mozilla made clear, by reclassifying broadband as an 

information service, the FCC placed broadband outside of its Title II jurisdiction.  Thus, ‘Where 

the Commission lacks authority to regulate, it equally lacks the power to preempt state law.’”9 

Finally, the Commission should reject AT&T’s argument10 that a low-income plan 

requirement would be struck down for similar reasons to the New York plan struck down in 

NYSTA v. James,11 because that case did not concern publicly funded middle mile.12  Here, the 

state may impose additional requirements because last mile broadband service providers would 

be voluntarily opting into the program.  The Commission has held that where a broadband or 

 
7 Govt. Code § 11549.57(a). 
8 Mozilla Corp. v. FCC, 444 U.S. App. D.C. 24, 940 F.3d 1 (2019). 
9  Decision Adopting Broadband Imputation in the General Rate Cases of the Small Independent Local 
Exchange Carriers, R.11-11-007, issued April 21, 2021, at p. 14.  
10 AT&T Opening Comments, p. 5. 
11 N.Y. State Telecomms. Ass'n v. James, No. 2:21-cv-2389 (DRH) (AKT), 2021 U.S. Dist. LEXIS 110127 
(E.D.N.Y. June 11, 2021). 
12 In addition to being factually distinguishable from the current situation in which the Commission is 
making recommendations regarding California’s publicly funded middle mile, NYSTA v. James is a 
district court case in the Second Circuit.  Moreover, the NYSTA v. James court’s reading of Mozilla 
conflicts with an opposing decision from the United States District Court for the Eastern District of 
California, Hon. John A. Mendez, in the matter American Cable Association, et. al. v. Becerra (appeal 
pending) (denying an injunction of California’s net neutrality law on the basis that “a federal statute that 
attempts to regulate a subject outside of Congress’s constitutional authority has no preemptive effect.”  
February 23, 2021, Hearing Transcript, available at 
https://www.pacermonitor.com/public/case/25819595/American_Cable_Association)_et_al_v_Becerra,  
p. 66.) 
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other communications service provider is opting into a publicly funded program, the 

Commission may require the communications service providers to agree to conditions even 

beyond the language of the authorizing statute.  For example, for the California Advanced 

Services Fund (CASF), the Commission held that it was lawful to mandate that all grant 

recipients make their CASF-funded middle mile infrastructure open access, even though Pub. 

Util. Code § 281 did not explicitly state that open access was a requirement.  The Commission 

there held:  

Some parties claim that an open access requirement infringes on federal 
authority over broadband or constitutes common carrier regulation of 
broadband.  These claims lack any merit.  The CASF program is a 
voluntary state broadband deployment program, funded entirely by 
California ratepayers.  No federal rules preempt an open access 
requirement for CASF projects.  The Commission’s rules regarding CASF 
awards do not constitute “common carrier” regulation, as they do not 
apply to all carriers in the broadband industry.13 

Because participating broadband service providers here would voluntarily choose to connect to 

the state middle mile, this is distinguishable from the New York State Affordable Broadband 

Act’s rate regulation struck down in NYSTA v. James. 

B. The Commission should recommend that CDT identify 
potential last mile broadband service providers that will 
interconnect to the state middle mile network in finalizing the 
location of the state middle mile network. 

Building a state middle mile network by itself does not guarantee last mile service 

deployment or actual broadband connection to customers’ homes.  As such, the Commission 

should recommend CDT to identify potential last mile broadband service providers that will 

interconnect to the state middle mile network in finalizing the location of the state middle mile 

network.  The recommendations of Cellco Partnership dba Verizon Wireless and MCImetro 

Access Transmission Services LLC’s (collectively “Verizon”) and Sonic Telecom, LLC’s (U-

7002-C) (“Sonic”) to forego planning for actual last mile connections and projects while 

 
13 Decision (D.) 21-03-006, Decision Modifying Data Submission Requirements and Requiring Open 
Access for California Advanced Services Fund Projects, issued March 10, 2021 in R.20-08-021,  
pp. 13-14. 
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identifying and deploying the state middle mile network lack merit.14  These recommendations 

are premised on the specious argument “[i]f you build it (i.e., state middle mile network), they 

(i.e., last mile broadband service providers) will come.”15  

Contrary to Verizon’s and Sonic’s claims, the development of Massachusetts’ state 

fiber-optic middle mile network – MassBroadband (MB) 123 – without a last mile deployment 

plan illustrate the pitfalls of proceeding without adequately planning for last mile deployment 

and should serve as a cautionary example.16  MB 123’s lack of pre-project commitments from 

last mile broadband service providers, along with delays in last mile project funding, meant that 

the state’s middle mile network remained unused for several years after its construction was 

complete.17  Even after the last mile network was finally built, subscription levels remained low 

in MB 123’s service area.18  Furthermore, the lack of low-priced broadband plans for low-

income customers in MB 123’s service area – encompassing some of the poorest counties in the 

state – point to a critical affordability issue with the last mile deployment plan.19 

To ensure that the state middle mile network enables last mile broadband service 

connections, the Commission should recommend that CDT proactively identify and solicit 

commitments from last mile broadband service providers before building the state middle mile 

network.20  Additionally, the Commission should recommend that CDT require last mile 

broadband service providers connecting to the state middle mile network to offer low-income 

broadband plans that meet the Governor’s Executive Order (E.O.) N-73-20 speed goal of 100 

 
14 Response of Cellco Partnership (U 3001 C) and Mcimetro Access Transmission Services LLC (U 5253 
C) to Administrative Law Judge’s E-Mail Ruling Ordering Additional Comments as Part of Middle-Mile 
Data Collection (hereinafter “Verizon Opening Comments”), R.20-09-001, October 1, 2021, p. 5; 
Opening Comments of Sonic Telecom, LLC (U-7002-C) on Additional “Middle-Mile” Issues (hereinafter 
“Sonic Opening Comments”), R.20-09-001, October 1, 2021, p. 12. 
15 Sonic Opening Comments, p. 12. 
16 Opening Comments of The Public Advocates Office on Assigned Administrative Law Judge’s Ruling 
Ordering Additional Comments as Part of Middle Mile Data Collection (hereinafter “Cal Advocates 
Opening Comments on Middle Mile Data Collection”), R. 20-09-001, October 1, 2021, pp. 12-16. 
17 Cal Advocates Opening Comments on ALJ’s Middle Mile Data Collection, pp. 14-15. 
18 Cal Advocates Opening Comments on ALJ’s Middle Mile Data Collection, pp. 14-16. 
19 Cal Advocates Opening Comments on ALJ’s Middle Mile Data Collection, pp. 14-16. 
20 Cal Advocates Opening Comments on ALJ’s Middle Mile Data Collection, pp. 11, 14. 
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Megabits per second (Mbps) download.21  In order to promote synergistic planning of the state 

middle mile network and last mile connections, as feasible, the Commission should recommend 

that CDT explore opportunities to partner middle mile network projects with successful Federal 

Funding Account projects22 to offer last mile service connections. 

C. Mobile broadband is not a substitute for wireline broadband, 
but rather complementary. 

Mobile broadband is a complement to, rather than a substitute for, wireline broadband.  

Compared to wireline broadband, mobile broadband exhibits lower efficiency and higher 

latency.23  While its speeds and availability have both increased over the last decade, it is still 

substantially slower and subject to data caps, which are less common in fixed broadband 

offerings.24 25  As a result, mobile broadband customers cannot reliably access broadband 

services like video, which are increasingly essential as millions of Californians attend school, 

work, and healthcare appointments via a broadband connection.26  This can have dramatic 

implications for those who rely on mobile broadband.  Research previously cited by Cal 

Advocates has found that students who are dependent on a cell phone for broadband access (i.e. 

students who rely on mobile broadband) do worse in school and are less likely to attend college 

 
21 Cal Advocates Opening Comments on ALJ’s Middle Mile Data Collection, pp. 14-16; Cal Advocates 
Opening Comments on Assigned Commissioner’s Ruling on Locations for a Statewide Open Access 
Middle Mile Network, R. 20-09-001, September 3, 2021, pp. 8-13. 
22 The Commission is in the process of considering the implementation of a $2 billion Federal Funding 
Account grant program that will offer funding to deploy last mile broadband service to unserved and 
underserved rural and urban areas pursuant to SB 156. See Assigned Commissioner’s Ruling,  
R. 20-09-001, September 23, 2021, pp. 1-2. 
23 Cal Advocates May 13, 2019 comments in R. 18-07-006, p. 17.  Available as of 10/11/2021 at 
https://docs.cpuc.ca.gov/PublishedDocs/Efile/G000/M296/K878/296878725.PDF. 
24 See id. 
25 Testimony of Lee Selwyn on behalf of the Public Advocates Office in Application 18-07-011, p. 145. 
26 Cal Advocates October 27, 2020 comments, R. 20-09-001, p. 4.  Available as of 10/12/2021 at 
https://docs.cpuc.ca.gov/PublishedDocs/Efile/G000/M349/K625/349625468.PDF. 
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or university.27 28 29 Thus, mobile broadband is not a substitute for the faster and more reliable 

service provided by wireline broadband.  

In its September 21, 2021 reply comments, CTIA references “studies [that] show that 

many low-income Americans prefer mobile broadband as their single broadband solution, as 

demonstrated by the fact that wireless is currently the only broadband connection for over a 

quarter of low-income households” 30 This argument is largely unsubstantiated.  The only 

citation provided for these studies is a link to a blog post written by Meredith Attwell Baker, the 

President and CEO of CTIA, which makes the same claim regarding low-income customers’ 

preference for mobile broadband, but provides no further information on the “studies” alluded to 

in CTIA’s reply comments.31   

In both CTIA’s reply comments and President Baker’s blog post, the only material fact 

that purportedly demonstrates low-income customers’ preference for mobile broadband is the 

fact that mobile is the only broadband connection available for over a quarter of low-income 

households.32  This is akin to arguing that because households with lower-than-median income 

have homeownership rates nearly thirty points lower than higher income households (51% 

relative to 78%), lower income families must prefer renting to owning a house.33  In short, the 

cited statistic does not demonstrate a preference for mobile broadband, but rather a lack of 

 
27 Quello Center, Broadband and Student Performance Gaps. Michigan State University. March 3, 2020. 
Available as of 10/12/2021 at https://quello.msu.edu/wp-
content/uploads/2020/03/Broadband_Gap_Quello_Report_MSU.pdf. 
28 Cal Advocates May 28, 2021 Opening Comments, R. 20-09-001.  Available as of 10/12/2021 at 
https://docs.cpuc.ca.gov/PublishedDocs/Efile/G000/M392/K633/392633942.PDF. 
29 Cal Advocates May 1, 2020 Reply Comments on Draft Resolution T-17697, “Establishing the Criteria 
for the California Department of Education in Response to COVID-19 within the California Advanced 
Services Fund Broadband Adoption Account.” 
30 CTIA’s September 21 reply comments, R. 20-09-001, p. 4. Available as of 10/11/2021 at 
https://docs.cpuc.ca.gov/PublishedDocs/Efile/G000/M409/K186/409186095.PDF. 
31 Meredith Attwell Baker, “The Wireless Industry’s Key Role in Closing the Digital Divide.” Published 
May 7, 2021. Available as of 10/11/2021 at https://www.ctia.org/news/the-wireless-industrys-key-role-in-
closing-the-digital-divide. 
32 See id. 
33 US Census Bureau, “Quarterly Residential Vacancies and Homeownership,” p. 10. July 27, 2021. 
Available as of 10/14/2021 at https://www.census.gov/housing/hvs/files/currenthvspress.pdf. 
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options for those low-income customers, who are likely to rely on mobile broadband because 

they cannot also afford wireline broadband plans. 

Cal Advocates’ September 3 Opening Comments in this proceeding note that most 

Californians who do not subscribe to wireline broadband have wireline service in their 

communities, but do not subscribe to it because they cannot afford it.34  As a result, many of 

these households are forced to rely solely on mobile broadband, which is slower and less reliable 

than wireline.  Furthermore, studies suggest that mobile broadband can be particularly limiting 

and expensive for low-income customers: low-income smartphone owners are more likely to 

reach their monthly data caps, and more likely to find their bills higher than expected, than the 

typical American.35  The data does not support CTIA’s argument that low-income customers 

prefer mobile broadband.  Rather, unaffordable or inaccessible broadband wireline plans have 

forced many low-income customers to rely solely on mobile broadband, which, as previously 

noted, is an inadequate substitute for wireline broadband.  The Commission should thus 

disregard CTIA’s argument and invest in affordable, high speed, and reliable broadband service 

for all Californians. 

D. The Commission should learn from other states’ experiences 
with operating state-owned broadband networks. 

The Commission should disregard AT&T’s arguments that there are no lessons the 

Commission can learn from other states’ public middle mile projects, because the financial 

burden of constructing and operating a state-owned network impedes connection to end-users.  

AT&T suggests that the Commission should not learn from other states’ middle mile networks 

because of “significant financial setbacks.”36  To support this claim, AT&T cited a study by 

Christopher Yoo and Timothy Pfenniger that analyzed twenty fiber projects using net present 

value analysis.37  This study is highly flawed.  Yoo and Pfenniger’s report has been widely 

 
34 Cal Advocates September 3 comments in this rulemaking. Available as of 10/11/2021 at 
https://docs.cpuc.ca.gov/PublishedDocs/Efile/G000/M405/K081/405081972.PDF. 
35 Cal Advocates August 12, 2020 comments in Rulemaking 18-03-011, p. 24.  Available as of 
10/11/2021 at https://docs.cpuc.ca.gov/PublishedDocs/Efile/G000/M345/K150/345150532.PDF. 
36 AT&T Opening Comments, p. 15. 
37 AT&T Opening Comments, pp. 15-16. 

                            10 / 12



 

9 

criticized for its methodological shortcomings.38  As Cal Advocates’ Reply Comments to the 

Order Instituting Rulemaking in this proceeding stated, Yoo and Pfenniger’s study “contains 

methodological and factual inaccuracies… [including] incorrect assumption[s that] artificially 

diminished the projects’ financial outlook.  The report also erroneously attributed financial 

hardships to localities that saw fiscal improvements.”39 Last, Yoo and Pfenniger’s study failed to 

discuss the outcomes of building municipal broadband with the agencies in their study.  The 

Institute of Self Reliance met with those agencies and in response to Yoo and Pfenniger’s study 

said that “the majority of municipal networks have paid all their bills and are on track to do so 

while generating important benefits for their communities.” 40  Since AT&T’s contention is 

based on a flawed study, the Commission should reject AT&T’s argument.  

III. CONCLUSION 

In addition to adopting the recommendations made in Cal Advocates’ opening comments, the 

Commission should: 

 Investigate digital redlining as part of its research to recommend 
locations for the state middle mile network.  

 Include affordability of broadband plans in its staff report to the 
California Department of Technology (CDT). 

 
38 See, for example: Mitchell, Christopher. “Correcting Community Fiber Fallacies.” Community 
Networks Initiative at the Institute for Local Self Reliance. June 2017. 
https://muninetworks.org/sites/www.muninetworks.org/files/fiber-fallacy-upenn-yoo.pdf; Levin, Blair. 
“New report swings and misses on communities and next generation broadband.” Brookings Institute. 
June 29, 2017. https://www.brookings.edu/blog/the-avenue/2017/06/29/new-report-swings-and-misses-
on-communities-and-next-generation-broadband/ ; Null, Eric; Nasr, Amir. “Christopher Yoo’s Municipal 
Broadband Report Misleads on Viability, Success of Municipal Fiber Networks.” New America. July 9, 
2017. https://www.newamerica.org/oti/blog/christopher-yoos-municipal-broadband-report-misleads-
viability-success-municipal-fiber-networks/ ; Baller, Jim; Hovis, Joanne. “Profess Yoo’s Flawed Study 
Flunks Test on Municipal Broadband.” Coalition for Local Internet Choice. June 1, 2017. 
http://www.localnetchoice.org/connections/professor-yoos-flawed-study-flunks-test-on-municipal-
broadband/  
39 Reply Comments of the Public Advocates Office on the Order Instituting Rulemaking Regarding 
Broadband Infrastructure Deployment and to Support Service Providers in the State Of California, R. 20-
09-001, October 27, 2020, p. 12. 
40 Mitchell, Christopher. “Correcting Community Fiber Fallacies.” Community Networks Initiative at the 
Institute for Local Self Reliance. June 2017, p. 2. 
https://muninetworks.org/sites/www.muninetworks.org/files/fiber-fallacy-upenn-yoo.pdf. 
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 Recommend CDT to identify potential last mile broadband service 
providers that will interconnect to the state middle mile network in 
finalizing the location of the state middle mile network. 

 Recognize that mobile broadband is not a substitute to wireline 
broadband.  

 Learn from other states’ state-owned broadband networks and 
disregard AT&T’s arguments about the financial burden of a state 
middle mile network. 

 

Respectfully submitted, 
 
/s/ DANIEL ZARCHY 
      
 Daniel Zarchy 
 Attorney for 
 
The Public Advocates Office 
California Public Utilities Commission 
505 Van Ness Avenue 
San Francisco, CA 94102 
Telephone: (415) 696-7337 

October 15, 2021    Email: Daniel.Zarchy@cpuc.ca.gov  
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