BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking Regarding
Broadband Infrastructure Deployment and to
Support Service Providers in the State of
California.

10/15/21
03:13 PM

Rulemaking 20-09-001

REPLY COMMENTS OF COMCAST PHONE OF CALIFORNIA, LLC (U-5698-C)
TO ASSIGNED ADMINISTRATIVE LAW JUDGE’S RULING

Michael D. Hurwitz

Eric P. Schmidt

Willkie Farr & Gallagher LLP
1875 K Street, N.-W., #100
Washington, DC 20006

Tel.  (202) 303-1000

Email: mhurwitz@willkie.com
Email: eschmidt@willkie.com

October 15, 2021

Suzanne Toller

James W. Tomlinson

Davis Wright Tremaine LLP

505 Montgomery Street, Suite 800
San Francisco, CA 94111

Tel.  (415) 276-6500

Email suzannetoller@dwt.com
Email jimtomlinson@dwt.com

For Comcast Phone of California, LLC



I

II.

I11.

TABLE OF CONTENTS

Page
INTRODUCTION AND GENERAL RECOMMENDATIONS .......cccooviiiiiiieenne. 1
REPLIES TO QUESTIONS ..ottt enas 4
CONCLUSION ..ottt ettt e te st e ebe s st sse et entensensenbensen 14



BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking Regarding Rulemaking 20-09-001
Broadband Infrastructure Deployment and to
Support Service Providers in the State of
California.

REPLY COMMENTS OF COMCAST PHONE OF CALIFORNIA, LLC (U-5698-C)
TO ASSIGNED ADMINISTRATIVE LAW JUDGE’S RULING

Comcast Phone of California, LLC (U-5698-C) and its affiliates that provide broadband
service in California (“Comcast”) respectfully submit this reply to comments filed by other parties
in response to the Assigned Administrative Law Judge’s Ruling (“Ruling”) issued September 9,
2021 in the above-captioned docket.

L INTRODUCTION AND GENERAL RECOMMENDATIONS

After two full rounds of public comment, a wide range of parties have expressed opinions
about how California should plan, deploy, and operate the statewide middle-mile broadband
network (the “Middle-Mile Network™) established under Senate Bill (“SB”) 156. Throughout this
process, however, the specific limited role that the Legislature provided for the Commission may
have been overlooked by certain parties: “The commission, in collaboration with the third-party
administrator, shall assist the [Office of Broadband and Digital Literacy (the “Office”)] and
provide to the office the locations for the [Middle-Mile Network] in a commission staff report, and

9]

shall update the locations from time to time as the commission deems appropriate.

"' Gov’t Code § 11549.54(a). In contrast, the Office has the authority “to enter into contracts with one or
more entities to acquire goods and services and to take actions it deems necessary and appropriate for the
development, acquisition, construction, maintenance, and operation of [the Middle-Mile Network],
including the creation of rural exchange points,” id. § 11549.53(a), and the Third Party Administrator (the
“Administrator””) has authority to “manage the development, acquisition, construction, maintenance, and
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While the Ruling sought “additional comment on issues raised in comments and on other

992

items identified in the new statute,”” many parties agree with Comcast that these additional

questions must be viewed in light of the Commission’s limited role under the plain terms of the
statute, as well as the respective mandates of the Office and Administrator. In that regard, it is
notable that the Corporation for Education Network Initiatives in California (“CENIC”) — the
Administrator charged with managing the development, acquisition, construction, maintenance,
and operation of the Middle-Mile Network — encourages the Commission “to keep a keen focus
on the issues prioritized in law.”* CENIC further states:

[T]he statute mandates that the Commission take into consideration
aspects of the new middle-mile network that would increase the
attractiveness and usefulness for commercial Internet Service Providers
(“ISPs”).  Given this framing, CENIC would encourage the
Commission to avoid any desire to institute regulatory constraints that
could have a chilling or delaying effect on the program prior to it
getting off the ground. Further, CENIC believes that the statute already
provides sufficient controls for the California Department of
Technology (“CDT”), and therefore the [Administrator], to
contractually enforce and achieve the protections for attractiveness and
usefulness that the Commission may otherwise attempt through a
duplicative regulatory construct. These contractual protections, based
on a legislative mandate for open access, will be more advantageous
and offer quicker routes to achieving the Legislature's intended goals
with the passage of the statute.’

Comcast agrees with CENIC’s observations and urges the Commission to maintain its
focus on the issues pertinent to its staff report recommending locations for the Middle-Mile

Network. Other questions concerning the management and operation of the Middle-Mile Network,

operation of [the Middle-Mile Network], including the creation of rural exchange points,” id. §
11549.53(b)(1).

2 Ruling at 5.

> Comments of the CENIC to the Ruling Ordering Additional Comments as Part of the Middle-Mile Data
Collection (“CENIC Oct. 1 Comments”) at 1-2 (Oct. 1, 2021).

4 Id. at 2 (emphasis added).
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the services it will provide, terms and conditions of leasing and interconnection, and related topics
are premature and beyond the scope of the Commission’s delegated responsibilities.

As detailed in prior comments, the Commission’s staff report should prioritize Middle-
Mile Network routes that will enable new-last mile connections in remote, rural, and other
unserved areas of California.> That approach is consistent with SB 156° and with U.S. Treasury
regulations for broadband projects using Coronavirus Fiscal Recovery Funds,” and will do far more
to connect Californians currently without access to broadband than diverting public funding
toward duplicative middle-mile infrastructure in served areas. There is no basis in fact or law to
prioritize instead Middle-Mile Network routes through populated areas or along major highway
corridors that already have ample middle-mile capacity and — in many cases — near-universal last-
mile broadband service availability. Given the difficulty and cost of deploying broadband to the

hardest-to-serve areas of California, an emphasis on overbuilding in cities and suburbs not only

5> See Comments of Comcast on Assigned Commissioner’s Ruling (“Comcast Sept. 3 Comments”) at 4
(Sept. 3, 2021) (recommending “a tiered approach to identifying locations for the Middle-Mile Network,
whereby the truly unserved areas receive the highest priority”’); Comments of Comcast on Assigned
Administrative Law Judge’s Ruling (“Comcast Oct.1 Comments™) at 9 (Oct. 1, 2021) (urging the
Commission to consider Middle-Mile Network routes through unserved areas identified by parties in
opening comments and issue a revised highway route map based on service availability at the 25/3 Mbps
threshold specified in SB 156); Comments of the California Cable and Telecommunications Association
(“CCTA Oct. 1 Comments “) at 1 (Oct. 1, 2021) (concurring with the “worst first” strategy articulated by
Senator Mike McGuire prioritizing funding for broadband infrastructure in areas of California that have
no broadband service or very slow service).

6 See Gov’t Code § 11549.54(d) (directing the Commission to “prioritize locations that enable last-mile
connections to residences unserved by 25 mbps downstream and 3 mbps upstream”).

7See 31 C.F.R. § 35.3; U.S. Treasury, Coronavirus State and Local Fiscal Recovery Funds FAQs § 6.5
(July 19, 2021), https://home.treasury.gov/system/files/136/SLFRPFAQ.pdf (requiring that broadband
infrastructure projects be “designed to serve unserved or underserved households and businesses, defined
as those that are not currently served by a wireline connection that reliably delivers at least 25 Mbps
download speed and 3 Mbps of upload speed”).
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exceeds the Commission’s statutory authorization, but also risks exhausting Middle-Mile Network

funding before connecting truly unserved portions of the state.

II. REPLIES TO QUESTIONS

1. Open-Access: As described in more detail in the Order Instituting
Rulemaking that initiated this proceeding, the Commission has
regulatory authority [sic] telecommunications service providers.

e How can the Commission use its regulatory authority to assure
durable and enforceable open-access and affordability requirements
in perpetuity?

e Should the Commission adopt a tariffing requirement for open-
access networks?

e In October 2020, the Federal Communications Commission (FCC)
eliminated a number of network unbundling and resale
requirements placed on Incumbent Local Exchange Carriers,
including requirements for DS1 and DS3 loops, and dark fiber
transport provisioned from wire centers within a half-mile of
competitive fiber networks. (See In the Matter of Modernizing
Unbundling and Resale Requirements in an Era of Next-Generation
Networks and Services, WC Docket No. 19-308, FCC 20-152) How
will this impact Competitive Local Exchange Carriers in California
that currently utilize these services to provide telecommunications
services, including last-mile broadband Internet access service?

COMCAST’S REPLY

Comcast agrees with CENIC that SB 156 “already provides sufficient controls for the
[Office and Administrator] to contractually enforce and achieve the protections for attractiveness
and usefulness that the Commission may otherwise attempt through a duplicative regulatory

298

construct.”® Other parties agree that contract law and the procurement process envisioned by the

Legislature offer the clearest and most efficient means of establishing and enforcing conditions for

8 CENIC Oct. 1 Comments at 2.

Page 4



the deployment and use of the Middle-Mile Network.” Commercial broadband providers can
choose whether to accept and be legally bound by such conditions as a consequence of receiving
public funding. There is no need or lawful basis for the Commission to “use its regulatory
authority” to impose additional obligations, whether on those entities that seek to provision or
interconnect with the Middle-Mile Network, or on communications providers in California more
generally. In fact, doing so would exceed the limited role assigned to the Commission by the
Legislature. Tariffing, unbundling, or resale requirements, or other attempts to mandate open
access or affordability “in perpetuity” through Commission regulations would be unnecessary,
inconsistent with SB 156, and diminish the commercial attractiveness of interconnecting with the
Middle-Mile Network.

Notably, there is near-universal agreement that any open access, unbundling, or related
obligations arising from SB 156 should apply only to those entities that choose to offer their

facilities for use by the Middle-Mile Network.!” As discussed above, such conditions can be

? See Opening Comments of California Internet, L.P. (U-7236-C) dba GeoLinks on Email Ruling
Ordering Additional Comments As Part of Middle-Mile Data Collection (“GeoLinks Sept. 29
Comments”) at 1-2 (stating that California “should rely primarily on the concepts of contract law” to
ensure open access and affordability of the Middle-Mile Network); Southern California Edison’s Phase
IIT Comments in Response to September 9, 2021 ALJ Ruling at 2-3 (Oct. 1, 2021) (concurring that,
instead of requiring tariffs, “the state should rely primarily on the concepts of contract law to make
assurances of open access and affordability for middle mile services”); Opening Comments of The Utility
Reform Network on the Administrative Law Judge’s Email Ruling Ordering Additional Comments as
Part of Middle-Mile Data Collection (“TURN Oct. 1 Comments”) at 1-2 (Oct. 1, 2021) (stating that
“relevant agencies and offices should require the provision of affordable and open access middle mile
service in the contract terms for use of this publicly funded asset™).

10 See Comments of the Electronic Frontier Foundation in Response to the Request for Additional
Comments as Part of Middle-Mile Data Collection (“EFF Oct. 1 Comments”) at 2 (Oct. 1, 2021)
(proposing that the Commission “establish a class of entities that qualify as eligible open-access networks
similar to eligible telecommunications carriers (ETCs),” which “would allow an existing provider who
asserts they offer open-access affordable middle-mile infrastructure to voluntarily make good on that
assertion by agreeing to be subject to the CPUC’s authority for a period of time”) (emphasis in original);
TURN Oct. 1 Comments at 7 (supporting “limited tariffing requirements for any commercial operator or
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established and enforced through the contracting process for the Middle-Mile Network without
establishing unauthorized and duplicative Commission regulations. The few parties that appear to
suggest the Commission should more broadly mandate open access for privately owned networks
or otherwise force California broadband providers to offer capacity for the Middle-Mile Network
offer no legal support for their assertions and ignore clear prohibitions against such overreach
under state and federal law.!!

2. Additional Factors to Consider: What additional criteria should the
Staff Report take into consideration and to what extent, including, but
not limited to:

e Affordability;

e Redlining;

e Route redundancy;

e Competition;

e Hardening, undergrounding, deployment in high fire threat areas;
e Cell coverage; and

e Labor and economic development benefits.

nonprofit entity that enters into an agreement with the state agency or Third-Party Administrator to
operate the network and offer middle-mile services over this public asset”) (emphasis added); Opening
Comments of the Public Advocates Office on Assigned Administrative Law Judge’s Ruling Ordering
Additional Comments As Part of Middle Mile Data Collection at 3 (Oct. 1, 2021) (arguing that “the
Commission should require open access for all middle mile infrastructure that benefits from public
funding) (emphasis added).

" Additional Comments of the San Diego Association of Government (SANDAG) on the Assigned
Commissioner’s Ruling Regarding Broadband Infrastructure Deployment at 4-5 (Sept. 30, 2021)
(contending without legal support that “[w]here the private ISPs have existing middle mile infrastructure,
the CPUC should consider requiring that excess capacity, spare conduit, dark fiber, or bandwidth on the
middle mile be made available for lease to ISPs at rates comparable to the state open access middle mile
network lease rates”); ¢f- Comcast Oct. 1 Comments at 4 (explaining how tariffing, price regulation, and
wholesale access/unbundling are forms of common carrier regulation that a state may not lawfully impose
on broadband as an interstate information service); Opening Comments of AT&T California (U1001C) on
E-Mail Ruling Ordering Additional Comments As Part of the Middle-Mile Data Collection at 4 (Oct. 1
2021) (“Under well-established principles of conflict pre-emption, any attempt by this Commission to
impose common carrier regulations on broadband services would directly conflict with, and undermine,
both the federal statutory scheme governing these interstate services and the FCC’s policy judgment to
classify broadband service as an information service.”).
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COMCAST’S REPLY

Comcast has addressed some of these factors in prior comments and revisits certain of them
here based on the latest round of comments from other parties. As noted previously, the wisdom
of employing these factors must be assessed in light of the Commission’s specific statutory
authority and mandates under SB 156. Many are beyond the scope of the Commission’s role and
would be better addressed (if at all) by the Office or the Administrator.

Several parties attempt to link affordability, competition, and unsubstantiated allegations
of “digital redlining” by arguing that Middle-Mile Network routes should be prioritized through
dense urban areas, low-income communities, or communities with low broadband adoption rates.'?
As a factual matter, Comcast and other parties have thoroughly refuted accusations of redlining by

California ISPs.!* Notwithstanding attempts to conflate broadband deployment with adoption of

12 See Additional Comments of the County of Santa Clara on Assigned Commissioner Ruling at 3 (Oct. 1,
2021) (advocating for “consideration of competition, redundancy, and affordability both in determining
the location and rates for the middle mile network™); California Community Foundation (CCF)
Comments on Administrative Law Judge’s Ruling Ordering Additional comments As Part of Middle-
Mile Data Collection at 5 (Oct. 1, 2021) (urging the Commission “to include the interrelated factors of
competition, redlining, affordability, and areas of greatest need as considerations in addition to maps of
existing infrastructure and advertised or theoretically available service levels”); Comments of the Center
for Accessible Technology on the Assigned Commissioner’s September 9, 2021 Ruling on Phase 111
Issues at 5 (Oct. 1, 2021) (repeating prior unsubstantiated claims that “incumbent providers’ broadband
deployment decisions to date have effectively replicated and perpetuated disinvestment in historically
redlined communities and overinvestment in wealthy, predominantly white, communities”).

13 See Comments of Comcast on Assigned Administrative Law Judge’s Ruling, Israel-Keating Decl. § 14
(“Comcast July 2 Comments™) (July 2, 2021) (“We observe no evidence of systemic redlining by ISPs in
general in California—and no evidence of redlining by Comcast in particular in the state. The CPUC’s
own data demonstrate that high-speed broadband service is deployed widely in California. In the few
exceptions where only lower-speed service is available, available evidence does not support income as
determining the deployment decisions.”); see also NCTA - The Internet & Television Association, Cable
Broadband Providers Deploy Fast Internet to All Communities Regardless of Income or Race (Sept. 22,
2021), https://www.ncta.com/whats-new/cable-broadband-providers-deploy-fast-internet-all-

communities-regardless-of-income-or-race (finding based on extensive analysis of nationwide FCC and

census data that cable broadband providers offer gigabit service to 91 percent of urban households in low-
income areas, as compared to 94 percent of all middle-income households and 90 percent for areas with
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available services, it is indisputable based on Commission and FCC data that high-speed
broadband is almost universally available throughout populated areas of California, regardless of
household income, race, ethnicity, or related factors.!* Overbuilding existing middle-mile
networks will do nothing to address those issues.

In any event, it bears emphasis that any remaining gaps in broadband availability in urban
areas typically have little or nothing to do with a lack of middle-mile capacity, but rather unique
challenges to last-mile deployment.!> New Middle-Mile Network routes through these
communities would not address the underlying challenges or result in new end-user connections
absent an ISP willing and able to overcome the same barriers that have prevented last-mile
deployment by others to date.

Moreover, if the goal is to increase broadband adoption, additional middle-mile capacity

would do nothing to address relevance, digital literacy, reliance on smartphones, lack of access to

the highest income households, with virtually no difference in availability of gigabit services based on
race or ethnicity).

4 According to the Commission’s own data, 95 percent of California households have access to fixed
broadband at 100 Mbps download speeds. And at the 25/3 Mbps speed threshold, nearly 99 percent have
access to fixed, terrestrial broadband, according to FCC data as of June 2020. See Comcast Sept. 3
Comments at 1; FCC Broadband Map, Fixed Broadband Deployment, California,
https://broadbandmap.fcc.gov/#/area-

summary?version=jun2020&type=state& geoid=06&tech=acfow&speed=25 3&vlat=37.4189607614314
5&v1on=-119.30660699999999&vzoom=4.740325157867542.

15 See Reply Comments of Comcast to Assigned Commissioner’s Ruling at 11 (Sept. 21, 2021); Opening
Comments of Charter Fiberlink CA-CCO, LLC (U-6878-C) and Time Warner Cable Information Services
(California), LLC (U-6874-C) on the August 6, 2021 Assigned Commissioner’s Ruling at 9-10 (Sept. 3,
2021) (explaining that unserved households in Los Angeles County generally fall into two categories: (1)
“remote areas of the County with challenging terrain . . . that could be served with support from public
funding,” and (2) “households in more densely-populated areas in which ISPs have faced connection
challenges because of barriers to last-mile deployment from property owners, utility pole owners, and
local permitting agencies”).
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computers, or other factors that may cause Californians to lack a home broadband connection.'®
Nor would mere proximity to a new middle-mile network route ensure “affordable” service to
consumers — however subjectively defined — without a viable case for last-mile deployment and
likely subsidies from other programs to make such services economically sustainable.!” The
Middle-Mile Network is intended to serve a discrete purpose: to connect last-mile providers
throughout the state and extend high-capacity transport facilities to areas that currently lack such
infrastructure. The Middle-Mile Network is not a panacea for achieving all of the state’s
broadband-related policy goals, and the Commission should avoid setting that unfounded and
unrealistic expectation.

3. Middle-Mile Network Services for ISPs: The statute mandates that the
State of California take into consideration various aspects that will
increase the attractiveness and usefulness of the statewide open-access
middle-mile broadband network for commercial internet service
providers.

e What specific locations, routes, interconnection points, regeneration
points, and tie-ins should the Commission consider in order to
increase the attractiveness and usefulness of the statewide open-
access middle-mile broadband network for commercial internet
service providers?

e How can existing interconnection points or the creation of new
interconnection points improve access for communities?

16 See Comcast July 2 Comments at 28 (July 2, 2021) (noting that overcoming broadband adoption
challenges “will require a combination of strategies to communicate the benefits of a home broadband
connection, promote digital literacy, and effectively reach low-income Californians through trusted
community partners”); Pew Research Center, Mobile Technology and Home Broadband 2021, at 9-10
(June 3, 2021), https://www.pewresearch.org/internet/2021/06/03/mobile-technology-and-home-
broadband-2021/ (discussing common reasons for not having a home broadband connection, such as
“smartphone does everything they need,” “other options . . . outside the home” or simple lack of interest).

17 See John B. Horrigan, Focusing on Affordability: What Broadband Adoption Rates in Cities Tell Us
About Getting More People Online (Apr. 19, 2021), https://www.benton.org/blog/focusing-affordability
(finding that, in contrast to public funding for competitive networks, “[a] subsidy tackles affordability
more directly by offering cost relief to households who currently lack the means to subscribe to service™).
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e  What technical performance characteristics will increase the
attractiveness and usefulness of the statewide open-access middle-
mile broadband network for commercial internet service providers?

e What network design and other design, technical, business, and
operational considerations will increase the attractiveness and
usefulness of the statewide open-access middle-mile broadband
network for commercial Internet service providers?

e What services should the network provide commercial providers
(e.g., dark fiber, lit fiber, colocation, wireless backhaul, etc.)?

e [If the network offers dark fiber, how many strands of dark fiber
should the network make available on each route? What should the
lease terms be?

COMCAST’S REPLY

Again, Comcast agrees with CENIC that the best way to increase the attractiveness and
usefulness of the Middle-Mile Network for commercial ISPs is to avoid imposing “regulatory
constraints that could have a chilling or delaying effect on the program prior to it getting off the
ground.”'® If this program is to succeed in enabling new last-mile connections to Californians
without broadband, participation must be operationally and financially viable both for middle-mile
infrastructure providers who may be willing to offer capacity on their networks and for last-mile
ISPs seeking to connect unserved communities. But if any involvement with the Middle-Mile
Network comes saddled with a complex and onerous regulatory overlay of tariffs, reporting
requirements, and micromanagement of network design and operation, it may well chill
participation by commercial providers. The result would be stranded public investments and a
missed opportunity to help close the remaining digital divide. Moreover, a prescriptive regulatory
regime for the Middle-Mile Network would be duplicative and unnecessary because the Office
and Administrator can enforce compliance with open access and other statutory requirements

through the contracting process, as discussed above.

18 CENIC Oct. 1 Comments at 2.
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4. Middle Mile Network Services for Consumers

e The middle mile network must prioritize connections to anchor
institutions that lack sufficient high-bandwidth connections. Should
the statewide middle mile network provide direct service to anchor
institutions?

e Should the middle-mile network directly provide broadband
Internet access service, voice service, etc.?

e The Commission’s 72-hour backup power requirements apply to all
facilities-based wireline and wireless communications service
providers that provide service in Tier 2 and Tier 3 High Fire Threat
Districts. Should the Commission consider additional
requirements?

5. Last-Mile Providers: The middle-mile network must enable last-mile
connections.

e How can the middle-mile network enable last mile connections in
unserved, underserved and served areas of the state?

e How can the middle mile network assist the operation and
development of public broadband networks? Are there
opportunities to aggregate network monitoring, provide a managed
voice service, security services, call center, and other back-office
services among public networks?

COMCAST’S REPLY

A common theme in the above questions is whether the Middle-Mile Network should
provide various broadband, voice, or other services directly to end-users. There is broad agreement
among commenters that it should not. As a threshold matter, these operational questions are
premature and beyond the scope of the Commission’s authority and role in recommending Middle-

Mile Network routes.! In any event, an unwarranted expansion of the Middle-Mile Network from

19 As noted above, the “development, acquisition, construction, maintenance, and operation of [the
Middle-Mile Network]” are matters delegated to the Office and Administrator. See supra note 1.
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a broadband infrastructure project into a state-run service provider would be poor public policy
and inconsistent with state and federal law and regulations.?’

By definition, the Middle-Mile Network is intended to interconnect with the networks of
other ISPs — not to provide last-mile services of its own.?! Converting the Middle-Mile Network
to a last-mile network would directly conflict with the statutory language and intent of constructing
a middle-mile network. Multiple parties note the uneven playing field and negative consumer
impacts that would result from a Middle-Mile Network attempting to provide services directly to
end-users in competition with its own prospective customers (i.e., ISPs seeking to interconnect
with the Middle-Mile Network).?> The Commission should reject these misguided proposals,
which are beyond the scope of its staff report and would create strong disincentives for commercial
ISPs to provide or use Middle-Mile Network facilities.

6. Other States: Numerous other states operate open-access networks,
including but not limited to Illinois, Kentucky, Massachusetts,
Michigan, Missouri, North Carolina, Ohio, Virginia, and Washington.

20 See CCTA Oct. 1 Comments at 9-10 (distinguishing between dedicated funding for broadband
“infrastructure” and use of funds for provision of services).

21 See Gov’t Code § 11549.52(a) (stating the Legislature’s intent “to provide an opportunity for last-mile
providers, anchor institutions, and tribal entities to connect to, and interconnect with other networks™).

22 See California Emerging Technology Fund Comments on Ruling Ordering Additional Comments on
Middle-Mile Data Collection at 12 (recommending that the Middle-Mile Network “not provide broadband
Internet access service or voice service directly because it will disrupt the competitive Internet market
mandated by the federal and state government”); GeoLinks Sept. 29 Comments at 5 (observing that “the
State of California is not a broadband service provider”); EFF Oct. 1 Comments at 8 (“If an open-access
public provider also decides to sell broadband services, it will be difficult to attract a market of private
players if they believe the government will directly compete with them over its own infrastructure at
prices they cannot match.”); TURN Oct. 1 Comments at 10-11 (noting that TURN “would not support a
structure or regulations that would allow the operator of the state-owned middle-mile network to provide
last-mile service directly to residential or small business end-users at this time”).

Page 12



e Are there any successes or pitfalls the State of California should take
into consideration from other statewide open-access networks or
even from other countries?

COMCAST’S REPLY

As noted previously, Comcast concurs with the California Cable & Telecommunications
Association’s (“CCTA’s”) analysis of publicly funded networks in the above states.”> The
Commission should also consider the Advanced Communications Law & Policy Institute at New
York Law School’s (“ACLP’s”) thorough review of middle-mile network projects in Colorado,
Florida, Illinois, Kentucky, Massachusetts, Michigan, Missouri, North Carolina, Ohio, Utah,
Virginia, and Washington.?* As these submissions demonstrate, an objective assessment reveals
more cautionary tales than success stories.”> As ACLP observes, “other state middle-mile
networks have struggled for myriad reasons,” highlighting “the importance of taking a cautious
and judicious approach to constructing a sizeable network across parts of the state where such

infrastructure does not currently exist.””2°

Putting aside inapt comparisons to more limited
educational networks that connect public schools and universities rather than residential and

business customers, no state has ever attempted a public broadband infrastructure project of the

23 See California Cable & Telecommunications Association, Broadband Networks Must Be Viable,
https://calcable.org/wp-content/uploads/2021/07/CCTA-Broadband-Networks-Viability-Report-June-
2021.pdf (June 2021).

24 See Comments of the ACLP to the ALJ’s Email Ruling Issued September 9, 2021 (ACLP Oct. 1
Comments”) at 3-24 (Oct. 1, 2021).

25 See CCTA Oct. 1 Comments at 13 (observing that “[o]ne key lesson appears to be that, even with the
best of intentions, planning and support, these middle-mile projects in remote rural areas that remain
unserved are more costly and challenging than expected”); CENIC Oct. 1 Comments at 6 (noting that the
middle-mile network in Kentucky is behind schedule and over-budget and “should be viewed as an
example of what not to do”).

26 ACLP Oct. 1 Comments at 2.
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scale and complexity of the Middle-Mile Network. The Commission should heed lessons from
other states and take a realistic view of what the Middle-Mile Network can accomplish.

I1I. CONCLUSION

Comments in this phase of the proceeding have provided extensive public input regarding
the deployment and operation of the Middle-Mile Network but have not changed the
Commission’s core statutory authorization and responsibilities. The Commission should focus on
its role under SB 156 to identify priority Middle-Mile Network routes to enable new last-mile
connections in unserved areas of California in collaboration with the Office and the Administrator.
While the Ruling raises additional questions and public policy considerations, many are premature
and beyond the scope of the Commission’s authority and role in preparing its staff report. As it
fulfills its statutory mandates, the Commission should defer to the Office and the Administrator
on the procurement process for the Middle-Mile Network and not impose unnecessary regulatory
obligations that would detract from the project’s commercial appeal and viability.
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